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I. TORT 
     

 A. Legal Negligence 
 

1. Case Within a Case 
 

Mullin v. Brown, 210 Ariz. 545, 115 P.3d 139 (App. 2006) (Judge Florez).  
WHERE ATTORNEYS FAILED TO TIMELY CONTEST A WILL THE 
JURY COULD PROPERLY FIND THE PLAINTIFF WOULD HAVE 
SUCCESSFULLY CONTESTED THE WILL DUE TO THE FACT HIS 
BROTHER HAD MAINTAINED A CONFIDENT IAL RELATIONSHIP 
WITH THE DECEDENT FATHER AND HAD DIRECTED THE NEW 
WILL AND TRUST BE CREATED PRIMARILY FOR HIS BENEFIT.  
IN A LEGAL MALPRACTICE CLAIM, CONSEQUENTIAL 
DAMAGES ARE RECOVERABLE AND THERE IS NO NEED FOR 
EXPERT TESTIMONY ON THE ISSUE OF DAMAGES.  Here, the 
plaintiff proved his brother had a confidential relationship with the 
decedent father, and participated in the execution of a deed of property to 
himself as well as the creation of a new will and trust naming himself as 
the primary beneficiary.  This evidence was adequate to support the jury’s 
finding that the plaintiff would have succeeded in a contesting of the will 
had his lawyers timely filed such a protest.  He was therefore entitled to 
the loss of the estate he would have received before the will and trust was 
created.  Consequential damages against his attorneys were appropriate in 
addition to special damages.  Finally, it was not necessary to prove the 
value of the estate that was lost by expert testimony since expert testimony 
is only required to prove a breach of the standard of care by a professional.   

 
 B.     Defamation 
 
  1. Posting False Photographs  
 
   Chilton v. Center for Biological Diversity, Inc., 492 Ariz. Adv. Rep. 3  
   (App. Div. 2, 12/6/06) (Judge Brammer).  POSTING FALSE   
   PHOTOGRAPHS OF PLAINTIFF’S RANCH IN SUPPORT OF   
   ALLEGATIONS PLAINTIFF WAS OVERGRAZING HIS PROPERTY  
   JUSTIFIED COMPENSATORY AND PUNITIVE DAMAGE AWARD  
   IN DEFAMATION ACTION.  The Center for Biological Diversity posted 
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   a “news advisory” on its website which included a link to their appeal  
   contesting plaintiff’s renewal of his forest service permit for grazing  
   cattle.  Along with the news advisory, 21 photographs were posted   
   allegedly of the plaintiff’s ranch.  The postings were not constitutionally  
   or statutorily privileged in an absolute or qualified manner.  The   
   statements were not made as part of a legislative, administrative, or  
   judicial proceeding, but at best were reporting upon such an event.  There  
   was ample evidence to support the jury’s finding that the photographs and  
   captions that accompanied the photographs were not true or even   
   substantially true and therefore supported a finding of defamation.   
 
   The Court further concluded the jury could have found actual malice by  
   clear and convincing evidence based solely upon photograph #18.  This  
   photograph, taken of private land, depicts Ruby Pasture and the caption  
   reads “California Gulch completely denuded of forage and severely  
   compacted.”  The photograph shows two cows lying on a dry and barren  
   field, which, viewed in the light most favorable to Chilton’s defamation  
   claim clearly suggests that Chilton’s cattle solely created the damage.    
   These photographs and this caption were run despite the fact that a May  
   Day festival had taken place on the location for one and a half to two  
   weeks with five to six hundred people milling around for the festival along 
   with several hundred cars and all-terrain vehicles.  Similarly, this evidence 
   would support the evil mind necessary for a punitive damage award.    
   Finally, there is no law to support the argument that a non-profit   
   organization should be subject to a lower punitive damage award.  Non- 
   profit status is irrelevant to the punitive damage determination.    
 
  2. First Amendment Protection of Political Speech 
 

Citizen Publishing Co. v. Miller, 210 Ariz. 513, 115 P.3d 107 (2005) (En 
banc)(Justice Hurwitz). INTENTIONAL INFLICTION OF EMOTIONAL 
DISTRESS DEFEATED BY FIRST AMENDMENT WHERE 
NEWSPAPER PUBLISHED LETTERS TO EDITOR ADVOCATING 
THE KILLING OF MUSLIMS IN RESPONSE TO THE EVENTS IN 
IRAQ.  Wright wrote a letter to the editor of the Tucson Citizen which 
was published in December 2003.  Wright advocated in response to the 
death of soldiers in Iraq, “whenever there is an assassination or another 
atrocity we should proceed to the closest mosque and execute five of the 
first Muslims we encounter.”   Plaintiffs, Muslims, wrote letters of protest 
back to the paper and filed suit alleging intentional infliction of emotional 
distress and assault.  The trial judge dismissed the assault claim for failure 
to state claim but declined to dismiss the intentional infliction of 
emotional distress claim, finding that reasonable minds could differ as to 
whether or not the letter in question reached the “outrageous” standard for 
such a tort.  The Court further found that the First Amendment did not 
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protect the speech since it was “a public threat of violence directed at 
producing imminent lawlessness.”   
 
The Arizona Supreme Court accepted special action review because of the 
extreme importance of protecting first amendment rights.  New York Times 
Co. v. Sullivan recognized that the enforcement of state tort law through 
civil litigation may “impose invalid restrictions on constitutional freedoms 
of speech and press,” thus constituting state action denying due process 
under the Fourteenth Amendment to the U.S. Constitution. 
 
In this regard, private speech has very little protection under the First 
Amendment, but when a speech involves matters of public concern, state 
tort law cannot place the speech outside the protection of the First 
Amendment. 
 
The defense suggested three exceptions to the rule would apply:  (a) as the 
trial court found, the language could “incite imminent lawless action,” (b) 
the language constituted “fighting words,” or (c) the words constituted a 
“true threat.”  In finding the communication did not “incite imminent 
lawless action,” the Court recognized that the First Amendment 
protections are so important it must be determined by the court that the 
communication was in fact “likely” to immediately cause violence.   
Where in Claiborne Hardware the U.S. Supreme Court found an official 
of the NAACP saying “if we catch any of you going into any of them 
racist stores, we’re going to break your damn neck” to be protected 
speech, the standard is obviously quite high.  It was not met here.  
 
In order to be “fighting words,” the words have to be directed at a specific 
individual and intended to incite an immediate breach of the peace.  This 
doctrine applies almost exclusively in “face-to-face” interactions.  It does 
not apply here. 
 
Finally the “true threat” doctrine applies only when the speaker means to 
communicate a serious expression of an intent to commit an act of 
unlawful violence to a particular individual or group of individuals.  Here, 
the statement was very ambiguous as to whom it was directed against or 
on whose behalf the action was being encouraged.   None of the three 
suggested defenses therefore applied.  

 
    Austin v. Crystaltech Web Hosting, 211 Ariz. 569, 125 P.3d 389 (App.  
   (2005) (Judge Portley).  DEFAMATION/COMMUNICATIONS   
   DECENCY ACT PROVIDES IMMUNITY FROM DEFAMATION  
   CLAIMS TO INTERACTIVE COMPUTER SERVICE. PERSONAL  
   JURISDICTION: WHERE NEITHER PLAINTIFF NOR DEFENDANT  
   IS A RESIDENT OF ARIZONA AND ARIZONA HAS NO INTEREST  
   IN ENFORCING INDONESIAN LAW WHICH BOTH AGREE   
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   APPLIES TO THE DISPUTE, THERE WOULD NOT BE SUFFICIENT  
   CONTACT WITH ARIZONA FOR PERSONAL JURSIDICTION.   
   Crystaltech Web Hosting provides an internet website hosting company in  
   Maricopa County. Defendant Daniels, operating a travel-related business  
   in Bali, posted on his website that he was going to file criminal charges  
   against plaintiff Austin who operated a separate travel-related business.  In 
   analyzing common law defamation claims, a defendant may be treated as a 
   primary publisher (book or newspaper), conduit (telephone company), or  
   distributor (bookstore, library or news dealer).  Primary publishers are  
   held to the same standard as authors because they actively cooperate in the 
   publication.  Conduits, on the other hand, lack the ability to screen and  
   control the information and are therefore ordinarily immune from liability.  
   Distributors are, however, subject to an intermediate standard of   
   responsibility and may be liable if they know or have reason to know of  
   the defamatory nature of the matter they disseminate.  The internet is  
   unique  to these traditional categories and Congress enacted the   
   Communications Decency Act in 1996 to promote its development and  
   use.  47 U.S.C. § 230 (b)(3)-(4).  The statute essentially provided that a  
   provider or user of interactive computer services would not be treated as a  
   publisher or speaker, and further that no provider would be liable for  
   voluntarily in good faith attempting to restrict access to obscene, harassing 
   or otherwise objectionable material that is constitutionally protected, or  
   not, for that matter, making the technological means available to others to  
   restrict access to this material.  Congress intended to encourage self-  
   regulation in the industry.   
 
   The plaintiff here claims that the defendant was a “distributor” and that the 
   statute did not apply to it.  To the contrary, the Fourth Circuit has already  
   determined that Congress intended the immunity apply both to   
   publishers and distributors, and it will apply here.  Accordingly, the  
   defendant was immune for duplication of the alleged defamatory post  
   regarding the plaintiff.   
 
   The individual defendant, Daniels, who posted the matter was not subject  
   to jurisdiction in Arizona as his only contact with Arizona was the   
   “fortuitous” contracting to his have website hosted with Crystaltech.     
 
   Neither the plaintiff nor defendant Daniels is an Arizona resident and  
   neither lives here.  Arizona has no real interest in resolving a   
   dispute between two Bali travel-related competitors.  The plaintiff does  
   not dispute Daniel’s claim that Bali law governs the dispute and Arizona  
   has no interest in the substantive law of Indonesia.  According, Arizona  
   has no specific interest in the alleged wrongful conduct or the alleged  
   harm to a British citizen that would compel an Arizona court to protect the 
   plaintiff’s interest. Personal jurisdiction over Daniels would be   
   unreasonable.  
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3.  False Business Statements by Business Competitor Can Be 
 Defamation 

  
   Fillmore v. Maricopa Water Processing Systems, Inc., 211 Ariz. 269, 120  
   P.3d 697 (App. 2005) (Judge Ehrlich).  EMPLOYER VICARIOUSLY  
   LIABLE FOR DEFAMATORY STATEMENTS MADE BY   
   SALESMEN EMPLOYEES ABOUT COMPETITORS’ PRODUCT.   
   The plaintiff sold a water treatment system.  The defendant employees  
   would solicit the sale of their water treatment system with some of the  
   same prospective customers.  In so doing the employees would state the  
   plaintiff’s system was “bogus, a fraud,” the plaintiff’s system consisted  
   of nothing more than a “large carbon filter,” that plaintiffs were “out  
   and out crooks and rip people off,” that the plaintiff had been “kicked out  
   of the local Better Business Bureau because of its shady business   
   practices,” and that the plaintiff “kept changing its name whenever the  
   authorities were about to catch up with them.”  The plaintiff plead   
   defamation, injurious falsehoods, tortious business interference, and false  
   business statements.   The complaint was dismissed under Rule 12(b)(6)  
   for failure to state a claim and lack of standing. 
 
   The Arizona Court of Appeals held that the Arizona Constitution does not  
   have a case in controversy requirement as does the U.S. Constitution, 
   and therefore in Arizona a plaintiff need only plead damage from an injury 
   peculiar to him or at least more substantial than that suffered by the  
   community at large in order to have standing.  This standard was met here  
   where the plaintiff claimed loss in common damage to business   
   reputation specific to him as a result of the alleged statements by the  
   defendant.  The fact that the plaintiff was an employee of the company  
   that actually developed and owned the water product did not eliminate his  
   standing, as his ability to sell and earn commissions was specifically  
   alleged as an item of damages.   Further, the torts of injurious falsehood,  
   tortious business interference and defamation are distinct legal theories  
   which support independent assessment of damages and therefore there  
   would be no “double recovery” by allowing the plaintiff to pursue all three 
   theories simultaneously.  
 
   A plaintiff states a valid cause of action for “injurious falsehood” if he  
   alleges that the defendant made a statement to a third party knowing that  
   the statement was false in an effort to persuade the third party from  
   dealing with the plaintiff and that a pecuniary loss resulted.  To properly  
   plead intentional interference with a business relationship, the plaintiff  
   needs to allege the existence of a valid contractual relationship or business 
   expectancy, knowledge of the relationship or expectancy by the interfering 
   party, and an intentional interference inducing or causing a breach or  
   termination of the relationship or expectancy and resulting damage to the  
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   party whose relationship or expectancy had been disrupted. All of this  
   must have been done for improper motive or by improper means.   
 
   In order to properly plead a claim for defamation, the plaintiff must allege  
   that there was a false and defamatory statement made concerning the  
   plaintiff, an unprivileged publication of this statement to a third party,  
   fault amounting to at least negligence on the part of the publisher, and  
   actionability of the statement either due to special harm caused by the  
   publication or  irrespective of special harm given the nature of the   
   allegation.   These elements are met when the statements made concern a  
   “group” of which the plaintiff is a member.  Here the plaintiff adequately  
   plead all three of the above theories and a Rule 12(b)(6) dismissal is  
   inappropriate.  Finally, the Court held that statements made by the   
   defendant’s employee salesmen were imputed to the employer under  
   respondeat superior.  Defendant could be liable for the statements of its  
   employees. 
 
  4. Complaint Concerning Legal Document Preparer Absolutely   
   Immune  
 

Sobol v. Alarcon, 212 Ariz. 315, 131 P.3d 487 (App. Div. 1, 3/30/06) 
(Judge Norris).  DEFAMATION: ABSOLUTE IMMUNITY FOR 
LETTER BY ATTORNEY TO STATE BAR ACCUSING A LEGAL 
DOCUMENT  PREPARER OF THE UNAUTHORIZED PRACTICE OF 
LAW WHERE BAR THEN FORWARDED LETTER TO THE BOARD 
OF LEGAL DOCUMENT PREPARERS.   Defendant lawyer filed a 
complaint with the State Bar stating that a legal document preparer was 
holding himself out as a lawyer, giving legal advice, and threatening the 
adverse party with arrest if she were to respond to the divorce petition the 
document preparer was preparing.  Rule 80(a)(6) of the Arizona Rules of 
the Supreme Court provides absolute immunity from civil suit for 
communications to the court, State Bar, or bar council regarding 
unauthorized practice of law allegations.   
 
A legal document preparer who has been certified under the document 
preparer program is exempt from the Supreme Court’s prohibitions 
regarding the unauthorized practice of law, provided the services  
performed are in accordance with A.R.S. § 7-208.   
 
Certified document preparers are subject to discipline by the Board of  
Legal Document Preparers.  Uncertified document preparers are subject to 
discipline by the State Bar Disciplinary Board. 
 
Regulatory framework established by the Supreme Court concerning legal 
document preparers envisions the State Bar and the Board will work 
together to ensure complaints against legal document preparers are 
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received and ultimately resolved by the appropriate disciplinary entity.  
This complaint was directed to the State Bar but should have been directed 
to the Board of Legal Preparers so the State Bar sent it on to the Board. 
There was no forfeiture of the absolute immunity to civil suit and the 
document preparer’s lawsuit. 

 
  5. Absolute Immunity for Complaints Against Document Preparers 
 

Sobol v. Marsh, 212 Ariz. 301, 130 P.3d 1000 (App. 3/30/06) (Judge 
Kessler).   A COMPLAINT TO THE BOARD LEGAL DOCUMENT 
PREPARERS AGAINST A CERTIFIED DOCUMENT PREPARER IS 
ABSOLUTELY PRIVILIGED FROM CIVIL SUIT UNDER ARIZONA 
COMMON LAW.  Plaintiff worked as a legal document preparer and had 
prepared legal documents for defendant’s wife.  These documents were 
prepared unbeknownst to the defendant.  The plaintiff contacted  
defendant when he sought a divorce from his wife, suggesting that the 
defendant hire him to mediate their divorce.   The defendant agreed, not 
knowing of plaintiff’s prior allegiance and work for his wife.  The 
mediation failed.  Later, the defendant learned that the plaintiff had not 
only mediated the case but had prepared the wife’s response to the Petition 
for Dissolution of Marriage.   Accordingly the defendant filed a complaint 
against plaintiff with the Better Business Bureau and the Board of Legal 
Document Preparers.  Principal to his allegations was a violation of the 
Arizona Code of Judicial Administration which required plaintiff to 
disclose his prior relationship with the defendant’s wife, which dated back 
ten days before he introduced himself to the defendant as a mediator.  
Plaintiff claimed he had verbally disclosed this although there was nothing 
in writing.  Probable cause was found and the plaintiff was sanctioned.  
The plaintiff then filed a libel and slander lawsuit against the defendant, 
claiming the defendant’s statements to the Better Business Bureau and 
Board of Legal Document Preparers were false and defamatory.    
 
The rule of absolute immunity for allegations made to the Board of Legal 
Document Preparers applies to such complaints.  This supports the public 
policy encouraging people to report ethical violations and furthers these 
individuals’ interest in being able to fully and truthfully inform the Board 
of alleged unethical conduct.  A contrary result would destroy the 
confidentiality of the proceedings, result in unreported unethical conduct, 
and further unnecessary litigation.   

 
     C. Negligent Entrustment  
 

1. Knowledge of Incompetency Required 
   
   Tissicino v. Peterson, 211 Ariz. 416, 121 P.3d 1286 (App. 2005) (Judge  
   Eckerstrom). NEGLIGENT ENTRUSTMENT: PARENTS PROVIDED  
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   GUN TO ADULT SON WITH MENTAL DEFICITS KNOWN TO  
   ABUSE ALCOHOL WHICH RESULTED IN ACCIDENTIAL   
   SHOOTING.  Defendant mother gave a gun to her adult    
   child whom she knew had a tendency to abuse alcohol, knew was   
   consuming alcohol, and whom she knew had accidentally shot   
   himself on a previous occasion.  Nonetheless, she did not want the gun in  
   her house anymore once her husband had been moved to a nursing home  
   and asked him to take the gun away.  Later, her son, believing the gun was 
   unloaded, pointed it at plaintiff’s decedent and pulled the trigger, killing  
   him.  Defendant’s son admitted he was intoxicated at the time.   
 

After pleading guilty to manslaughter, defendant’s adult son was given a   
battery of tests demonstrating he had a 74 IQ and suffered from brain   
damage and a cognitive disorder.  Defendant’s admitted that while she   
was pregnant she had  been the victim of extreme domestic violence and   
had used alcohol.  Additionally, her son had suffered head trauma during a 
serious automobile accident in 1977 and numerous motorcycle accidents 
thereafter.  She knew he had learning difficulties throughout his school 
career and had been abusing alcohol since age 14.  The court found that 
the strong possibility that adult son suffered from fetal alcohol syndrome 
as well as the extensively documented mental deficiencies called into 
question his ability to reason right from wrong.  Summary judgment   
was granted in favor of the defendant and then reversed by the Arizona 
Court of Appeals.   
 
First, the Court of Appeals found that it is not required that the chattel be 
owned by the defendant before the defendant can negligently entrust it to 
another. The fact that the gun in question had been given to the adult son 
by his father twenty years earlier was not dispositive.  Ownership is not a 
material element under § 390 of the Restatement Second of Torts.  It is 
enough that the chattel be under the control of the person claimed to have 
negligently entrusted it.   This was the case here.  Although the gun had 
been given to the adult son by the father, it was in the possession and 
control of the mother and was delivered into the control of the adult son 
before the shooting.  Hence, a genuine issue of material fact existed as to 
whether or not negligent entrustment had occurred here.   Finally, the wide 
variety of evidence of the son’s alcohol abuse and mental impairment, 
including cognitive dysfunctions prior to the shooting, created a question 
of fact as to whether or not his mother could foresee an unreasonable risk 
of physical harm would be created by giving him the gun.  Finally, the 
negligent act of shooting was not a superseding cause because it was 
foreseeable.  
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2. Negligent Entrustment/Evidence – Admissibility of Post-Accident  
 Conduct 

 
Acuna v. Kroack, 212 Ariz. 104, 128 P.3d 221 (App. 2006) (Judge 
Pelander).  ABSENT SUBSTANTIAL EVIDENCE OWNER KNEW OF 
DRIVER’S INCOMPETENCE, NEGLIGENT ENTRUSTMENT 
INAPPROPRIATE. Vacating Acuna v. Kroack, 211 Ariz. 376, 121 P.3d 
1246, 462 (App. Div. 2, 10/6/05).  Hampton and Kroack, both Illinois 
residents, were involved in an automobile accident while visiting family in 
Tucson, Arizona.   At the time of the accident, Hampton drove her car 
with Kroack to a nursery on Rudasill.  They then left the nursery intending 
to go southbound on Oracle.  They argued over who should drive the car 
and Kroack ultimately won the argument.   Immediately upon pulling out 
of the nursery, Kroack negligently collided with the southbound plaintiff 
Acuna.  After the accident, Kroack walked away from the scene and never 
returned.  Witnesses described him as appearing to be intoxicated.  A full 
unopened beer can and an empty open beer can were found in the backseat 
of the car.  Hampton claimed to be the driver to the police and in a 
subsequent recorded statement.  By the time of trial, Kroack admitted to 
being the driver and admitted fault.  The jury returned a $200,000 verdict, 
apportioning 70% fault against Kroack and 30% against Hampton for 
negligently entrusting the vehicle to Kroack.  The evidence of post-
accident conduct is normally inadmissible unless it bears a reasonable 
relationship to the state of mind of the tortfeasor at the time of the event or 
to the injured party’s actual damages.  It is generally inadmissible to 
support punitive damages.    
 
To prove negligent entrustment it must be shown that the defendant driver 
was incompetent to drive safely because of a physical or mental condition 
and that the defendant entrustor had known or should have known of that 
fact.  Here, Kroack’s flight from the scene was relevant to the negligent 
entrustment claim because it bore on the issue of his competency to drive.  
His balance, gait, and speech were indicia of his coordination and possible 
impairment.  Further, it was appropriate impeachment evidence to admit 
Hampton’s various post-accident statements that she had been driving 
when the collision occurred. 
 
This evidence being admissible does not necessarily mean it weighs in 
favor of a verdict.  Here, there was no evidence that Hampton had any 
knowledge or understanding of Kroack’s driving abilities, driving record, 
or alcohol consumption.  The failure to ask these questions at trial were 
fatal and the negligent entrustment theory should not have been submitted 
to the jury.   
 

 12



Finally, the court found the damages of $200,000 to be reasonable, and 
apportioned all damages and fault to Kroack (who admitted fault 
throughout the trial) since the 30% allocation to Hampton was erroneous.   

 
D.     Wrongful Death  

 
1.     Duty of Police Department for Conduct of Off-Duty Police Officer 

 
Wertheim v. Pima County., 211 Ariz. 422, 122 P.3d 1 (App. 2005) (Judge 
Florez). TUCSON POLICE DEPARTMENT HAD NO DUTY TO 
CITIZENS FOR THE CONDUCT OF AN OFF-DUTY POLICE 
OFFICER, EVEN WHERE IT HAD NOTICE OF THE 
PSYCHOLOGICAL INSTABILITY OF THE OFFICE AND A PRIOR 
VIOLENT ACT IN THE PRESENCE OF THE CITIZENS 
ULTIMATELY HARMED.   Ken Dillard, a narcotics detective    
with the Tucson Police Department, carried a personally-owned firearm 
which was approved for use by TPD in his job.  While off-duty, he entered 
the decedent’s  home in the middle of the night and found his estranged 
wife sleeping with the decedent.  He yelled at the couple and struck 
himself violently on the head with a heavy flashlight, causing himself 
serious injury.  His estrange wife made a 911 call and he was hospitalized 
ultimately in a psychiatric hospital.  He was put on leave from the police 
department, left the state to stay with relatives for months, and then 
returned.  During this time, an order of protection was obtained for the 
benefit of his estranged wife and an injunction against harassment was 
obtained for the benefit of the decedent.  The order of protection, if served, 
would have prohibited Dillard from carrying a firearm.  It was not served.    
 
Subsequently, the estranged wife reported to one of Dillard’s superiors at 
TPD that Dillard was stalking her and the superior said he would do what 
he could about it.  Among other things, he seized Dillard’s gun and placed 
into TPD possession until the week of July 16 – 20, when it was returned 
to Dillard at his request.  He claimed a need for the gun because although 
he had been assigned desk duty, he was driving to and from work in a 
MANTIS vehicle.  Police officers are required to be armed while on duty 
and are required to intervene if they observe a felony being committed and 
hence he was given the firearm.   Dillard was supposed to obtain a 
“fitness-for-duty” evaluation before he could return to narcotics.  He had 
not obtained this.  The psychologist treating Dillard told TPD   
on July 18 that he should not be given his weapon until the evaluation was 
completed.  Eleven days later, Dillard entered his estranged wife’s home 
where he shot and killed the decedent and then shot and killed himself.  
The court held that although Dillard had an employment relationship with 
TPD, TPD was not required to control his actions when he was off-duty or 
otherwise “acting outside the scope of his employment” unless his conduct 
occurred on the employer’s premises or while using the employer’s 
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chattel.  Neither was the case.  This ruling was based upon the fact that 
unless the employer is exercising control over the premises or chattel used 
in the tortious conduct, it has no ability or obligation to control the 
tortfeasor.  This is true even where the danger is foreseeable.    
Foreseeability does not create a duty.    

 
2.  Person Defined  

  
Jeter v. Mayo Clinic Arizona, 211 Ariz. 386, 121 P.3d 1256 (App. 2005) 
(Judge Kessler).  WRONGFUL DEATH: A CRYOPRESERVED, 
THREE-DAY OLD FERTILIZED HUMAN EGG IS NOT A “PERSON” 
FOR PURPOSES OF THE WRONGFUL DEATH STATUTES.   The 
Mayo clinic agreed to preserve five of plaintiff’s frozen human pre-
implantation embryos, but lost them.   Plaintiffs brought a wrongful death 
action on behalf of the embryos.  The wrongful death action was properly 
dismissed because “pre-embryos” are not “persons” under Arizona’s 
wrongful death statutes (A.R.S. § 12-611 to 613).  However, plaintiff’s 
claims for negligent loss of irreplaceable property, breach of fiduciary 
duty, and breach of bailment contract claims were improperly dismissed.   
 
The court held that it is best left to the legislature to decide whether to 
include a three day old, eight-cell cryopreserved pre-embryo within the 
statutory definition of “person” under the wrongful death statute.  
However a claim for negligent loss or destruction of property, breach of 
fiduciary duty and breach of bailment contract were properly pleaded. 
A.R.S. § 12-561 and 562 apply only to medical malpractice actions, and 
only protect a medical malpractice action with respect to collecting, 
processing, or distributing whole human blood, blood components, plasma 
blood fractions, or blood derivatives.  To the extent the facts developed in 
plaintiff’s claims do not involve medical malpractice, these statutes would 
not apply.    
 
Additionally, the written consent form signed by the client was adequate 
to meet the requirements of A.R.S. § 12-562(C) requiring that a breach of 
contract for professional services be in writing.  

 
  3. Medical Malpractice/Vulnerable Adult Survival of Cause   
   of Action 
 

In Re Estate of Winn, 212 Ariz. 117, 128 P.3d 234 (App. 2006). 
WRONGFUL DEATH/PROBATE: ATTEMPT TO AVOID 2 YEAR 
STATUTE OF LIMITATIONS FOR MEDICAL MALPRACTICE 
WRONGFUL DEATH CASE BY SEEKING APPOINTMENT AS 
PERSONAL REPRESENTATIVE OF THE ESTATE AFTER THE 2 
YEARS AND THEN BRINGING THE CLAIM ON BEHALF OF THE 
ESTATE IS BARRED BY A.R.S  § 14-3108(4) WHICH PROHIBITS 
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THE USE OF ASSETS FOR FUNDS IN THE ESTATE  TO 
PROSECUTE AN ACTION MORE THAN TWO YEARS AFTER 
DEATH.  The decedent’s claim for medical malpractice and adult abuse 
survived her death and became an asset of the estate.  They could be 
brought by the personal representative of the estate if brought timely.  
Only the personal representative of the deceased may bring an action 
under A.R.S. § 14-3110 for violation of the Adult Protective Services Act. 
A.R.S. § 46-455 (B).  But A.R.S. § 14-3108(4) requires such action be 
brought within 2 years of death if assets of the estate must be used to 
pursue the claims.   

 
 E.  Breach of Warranty 

 
1. Express Warranty/Implied Warranty-Privity of Contract 
 

Chaurasia v. General Motors Corporation, 212 Ariz. 18, 126 P.3d 165 
(App. 2006) (Judge Thompson). MOTOR VEHICLE WARRANTY: NO 
CAUSE OF ACTION UNDER THE MAGNUSON-MOSS WARRANTY 
ACT FOR A LIMITED WARRANTY UNLESS THE CONSUMER CAN 
PROVE THE MANUFACTURER DID NOT COMPLY WITH THE 
LIMITED WARRANTY’S EXPRESS TERMS.  IMPLIED WARRANTY 
AND REVOCATION OF ACCEPTANCE CLAIMS MUST BE BASED 
UPON PRIVITY OF CONTRACT.  ATTORNEYS’ FEES UNDER 
A.R.S. § 12-341.01 ARE APPROPRIATELY AWARDED TO THE 
DEFENDANT WHERE THE MATTER ARISES OUT OF CONTRACT 
BASED UPON CLAIMS OF BREACH OF WARRANTY AND THE 
FEDERAL GOVERNMENT HAS NOT EXPRESSED AN INTENT TO 
PREEMPT THE FIELD.  The plaintiff bought a Corvette and was 
unhappy with repeat visits to the dealer to get it repaired.  He sued for 
breach of the manufacturer’s limited warranty which promised to “pay for 
repairs needed to correct defects in material or workmanship” but was 
unable to show that the defendant ever failed to in fact pay for repair of 
covered items. Rather, his complaint was he was not satisfied with the 
repairs, which was not addressed by the limited warranty.  Limited 
warranties are to be dealt with like any other contractual provision.  There 
was no breach here and therefore no cause of action.   

 
 As to the plaintiff’s implied warranty and revocation of acceptance 

theories, those claims must fail due to lack of privy of contract.  The 
plaintiff did not have a contractual relationship with General Motors but 
rather only with the dealer “NUCAR Connection.”   An attorneys’ fees 
award to the defendant was appropriate here because the matter does arise 
out of contract despite plaintiff’s argument that it arises out of the   

 Magnuson-Moss statute.   Plaintiff’s claim would not exist but for the 
contractual relationship and the express and implied warranties of that 
contract and the federal statute does not prohibit the award of attorneys’ 
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fees.  As to plaintiff’s claim that attorneys’ fees are barred by federal 
preemption in that the federal statute provides a consumer can recover 
attorneys’ fees but is silent on the question of whether or not the 
manufacturer may, is rejected.  Congress has not expressed its intent to 
preempt this area.   

 
 Finally, the plaintiffs’ claim that attorneys’ fees cannot be recovered 

unless the defendant has “privity of a contract” is contrary to prior case 
law.  In fact, prior Arizona cases have recognized that the defendant 
seeking attorneys’ fees need not be a party to the contract forming the 
basis for the award in order to recover attorneys’ fees. 

 
  F. Defenses  
 
  1. Assumption of Risk/Waiver of Liability 
  

Phelps v. Firebird Raceway, Inc., 210 Ariz. 403, 111 P.3d 1003 (5/18/05) 
(Justice Ryan). ARIZONA CONSTITUTION MANDATES 
ASSUMPTION OF RISK SHALL AT ALL TIMES BE A QUESTION 
OF FACT FOR A JURY EVEN WHEN APPLIED TO EXPRESS 
CONTRACTUAL ASSUMPTION OF THE RISK.   Phelps was a 
professional racecar driver who had participated in over 100 races at 
Firebird Raceway and who signed a release and covenant not to sue 
including language that he voluntarily elected to accept the risk connected 
with “the race track” and released Firebird even for its own   
negligence.   During a race, Phelps lost control, crashed, and burned.   He 
sued Firebird for failing to rescue him more quickly.  Firebird moved for 
summary judgment based upon the signed assumption of the risk and 
release agreement. Summary judgment granted and affirmed by the 
Arizona Court of Appeals. Reversed by the Arizona Supreme Court.  The 
Arizona Supreme Court found that Article 18, Section 5 of the Arizona 
Constitution was clear, unambiguous, and entitled to a broad interpretation 
when it states the defense “of assumption of risk shall, in all cases 
whatsoever, be a question of fact and shall at all times, be left    
to the jury.”  The Court recognized that under the law there were various 
types of assumption of risk.  When a person expressly agreed to assume a 
risk, particularly by signing a contract to this effect, this has been 
traditionally labeled express or contractual assumption of the risk.   In 
contrast, under the common law, a person might by words and conduct 
impliedly assume a risk of harm.  This latter category is typically 
interpreted as a principle under tort law, whereas express assumption of 
the risk is typically interpreted as one of contract law.  The Arizona  
  
Supreme Court noted that these distinctions may be of importance in other 
contexts but the clear and unambiguous language of the Arizona 
Constitution and its intentionally broad language encompasses all species 

 16



of assumption of the risk. Accordingly, even when a party signs a release 
and assumption of the risk to  participate in a dangerous activity, it will 
always be left to the jury as to whether this will bar the party’s recovery in 
a tort lawsuit. 

 
  2. Statute of Repose in Defective Home Construction 
 
   Withycombe, Inc. v. Western Innovations, Inc., 212 Ariz. 462, 133 P.3d  
   1168 (App. Div. 1, 5/12/06) (Judge Snow).  STATUTE OF    
   REPOSE BARS THIRD PARTY CLAIMS FOR BREACH OF   
   CONTRACT,  WARRANTY, AND CONTRACT-BASED INDEMNITY  
   ARISING OUT OF DEFECTIVE HOME CONSTRUCTION BUT DOES 
   NOT BAR A COMMON LAW INDEMNITY CLAIM.  A.R.S.  § 12-552  
   especially prohibits contract actions arising out of construction that is  
   more than eight years past “substantial completion.”  An injury or defect  
   discovered during the eight year period would extend to nine years total.    
   This statute of repose effectuates the legitimate public policy of creating a  
   definite end to possible future litigation for past actions in the real estate  
   construction industry.   Thus, the statute of repose effectively bars all  
   claims by the contractor against its sub-contractors for breach of contract  
   and breach of warranty in performing proper workmanship. However, the  
   common law theory of indemnity which originates in equity is not barred  
   by this statute.   
 
  3. Statutory Immunity for Plaintiff Injured While Committing Crime 
 
   Sonoran Desert Investigations, Inc. v. Miller., 213 Ariz. 274, 141 P.3d  
   754, (App. Div. 2, 6/2/06) (Judge Howard). A.R.S. § 12-712(B)   
   ABSOLVING DEFENDANT FROM LIABILITY TO PLAINTIFF  
   INJURED WHILE INVOLVED IN CRIMINAL ACT IMPERMISSIBLY 
   REMOVES THE DETERMINATION OF CONTRIBUTORY   
   NEGLIGENCE OR ASSUMPTION OF THE RISK FROM THE JURY  
   IN VIOLATION OF ARTICLE 18, § 5 OF THE ARIZONA   
   CONSTITUTION.  The plaintiff died of asphyxiation after he was   
   apprehended on suspicion of shoplifting by a private security guard  
   employed by the defendant at a Tucson Safeway Store.  Defendant moved  
   for summary judgment based  upon A.R.S. § 12-712, which renders a  
   defendant not liable to a plaintiff injured while committing a crime.   
   Arizona Supreme Court has repeatedly held that a plaintiff’s antecedent  
   actions cannot serve as a complete bar to tort recovery as this would  
   remove from the jury the right protected by Article 18 § 5 of the Arizona  
   Constitution to have defenses of contributory negligence and assumption  
   of the risk “at all times” left to a jury.  The criminal conduct set forth in  
   the statute is antecedent conduct which would probably be described as  
   contributory negligence or assumption of the risk.   
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   The shopkeeper’s privilege in A.R.S. § 13-1805 allows a    
   merchant or his agent with reasonable cause to detain in a reasonable  
   manner for a reasonable time any person suspected of shoplifting.  This  
   statute only relieves a defendant of liability to the extent that the force  
   exerted by the  defendant is reasonable.  The shopkeeper’s privilege is one  
   only to act reasonably and as such does not work to remove the issues of  
   contributory negligence or assumption of the risk from the jury.   
 
  4. Physician Immunity Under Vulnerable Adult Statute 
 
   Brunet v. Murphy, 212 Ariz. 534, 135 P.3d 714 (App. Div. 1,   
   5/30/06) (Judge Snow). AMENDMENT TO VULNERABLE ADULT  
   STATUTE REMOVING RIGHT TO SUE PHYSICIAN NOT   
   EMPLOYED BY THE FACILITY DOES NOT BAR ATTEMPT TO  
   AMEND COMPLAINT AFTER ENACTMENT OF STATUTE   
   BECAUSE RIGHT ACCRUED PRIOR TO AMENDMENT.    
   Plaintiffs filed a wrongful death action under the vulnerable adult statute  
   (A.R.S. § 46-451 to 457).  The factual basis for the lawsuit was that the  
   decedent died at John C. Lincoln Hospital due to bedsores resulting from  
   alleged negligent care by the hospital.  After filing suit, the legislature  
   amended the vulnerable adult statute to prohibit suing physicians under the 
   statute  unless the physician belonged to one of the limited categories  
   designated in the statute, i.e., nursing homes.   After this amendment, the  
   plaintiffs amended their complaint to allege a claim against the physician  
   at John C. Lincoln Hospital responsible for the decedent’s care.    
   Defendant moved to dismiss based upon the amendment and the court  
   found that the amendment to the statute would not be retroactive.  Thus,  
   the right to sue the doctor accrued before the amendment for this plaintiff  
   but plaintiff had not “possessed it” until the complaint was amended.   As  
   such, it was not a retroactive application of the statute to bar the claim.    
 
   However, A.R.S. § 1-249, the savings statute, provides that “no right  
   accrued is affected by the repealing act” of the legislature.  Because the  
   plaintiffs’ right to sue the doctor in question accrued at the time the  
   plaintiff learned or reasonably should have learned of the alleged   
   malpractice and because that accrual preceded the amendment of the  
   statute, application of the amendment to the plaintiff in this case would  
   serve to abrogate a right that it already accrued in derogation of the statute.  
   As such, defendant’s motion for summary judgment must be denied and  
   the action must stand against the physician at John C. Lincoln Hospital.     
  
  5. Recreational Use Immunity 
 
   Andresano v. County of Pima, 213 Ariz. 65, 138 P.3d 1192,  
   (App. Div. 2, 6/30/06) (Judge Pelander).  IN PREMISES LIABILITY  
   CASE  WHERE PLAINTIFF SLIPPED AND FELL ON COUNTY  
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   PARK  PROPERTY WHILE PARTICIPATING IN EVENT WHERE  
   SPONSOR PAID A FEE TO THE COUNTY FOR USE OF THE PARK, 
   THE COUNTY WAS PROTECTED BY THE RECREATIONAL USE  
   IMMUNITY STATUTE.  Plaintiff attended an AIDS Walk held at Rillito  
   Park and slipped and fell in a drainage culvert in the infield of Rillito  
   Downs Race Track, breaking her ankle.  The property is owned by Pima  
   County.   The park is available for many organizations to use, but in such  
   cases a cooperative use agreement must be executed as was done for the  
   AIDS Walk.  Hence, the Southern Arizona AIDS Foundation paid a $950  
   fee to use the premises, which included $350 for use of the race track  
   infield and $300 for use of the parking lot and grandstands.  A $950  
   security deposit was also posted.   The aforementioned user fees were to  
   help maintain the property and were charged to all users who entered into  
   a cooperative use agreement.  Plaintiff did not personally pay any fee.   
 
   The plaintiff alleged the County negligently maintained the culvert in  
   question and failed to warn of its dangerous condition.  In defense, the  
   County raised the recreational use statute, A.R.S. § 33-   
   1551, as a bar to the claim.  The trial court granted summary judgment  
   based upon the fact that, although the recreational use statute does not  
   apply when a fee is paid, since the plaintiff did not pay the fee, the statute  
   did apply.  The recreational use statute does not apply to willful,   
   malicious, or grossly negligent conduct but that nature of conduct was not  
   alleged by the plaintiff in this case.   
 
   Secondly, whether or not the property was used for a governmental or  
   proprietary function has no bearing on the applicability of this statute and  
   goes only to its constitutionality which has already been upheld.   
 
   On its face, the recreational use statute does not apply where the   
   “recreational user” has paid a fee.  Even though     
   the SAAF clearly did pay a user’s fee, plaintiff did not and therefore the  
   recreational use immunity applies.  Prince v. City of Apache Junction, 185 
   Ariz. 43, 912 P.2d 47 (App. 1996) is distinguished.   There a little league  
   team paid the fee to use a ballpark when the plaintiff, a ball  player, was  
   injured.   There the court found the ball player to be an agent of   
   the organization that paid the fee and therefore the recreational use statute  
   did not apply to him and his injury.   This case is different because the  
   plaintiff did not pay any fee to SAAF, was not a member of any team for  
   which payment of the fee was required, but rather was merely one of many 
   community members invited by SAAF to participate in the fundraising  
   event.  Further, the fee paid by SAAF, unlike the little league team, was  
   not made for the primary purpose of permitting plaintiff to participate in  
   the walk or to utilize the county facilities.  The little league entry fee was  
   paid on behalf of the team to directly and exclusively benefit a specific  
   small group to which the plaintiff belonged.   
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   Finally, the user fee paid by SAAF was not paid as “admission fee or other 
   consideration” for purposes of granting permission to the plaintiff to enter  
   upon the premises.  The premises were open to the plaintiff’s use without  
   regard to the AIDS Walk for no fee.   

 
 6. Absolute Immunity Regarding Intergovernmental Agreements 
 

   Myers v. City of Tempe, 212 Ariz. 128, P. 3d 751 (en banc 2006) (Justice  
   McGregor)  CITY OF TEMPE IS ABSOLUTELY IMMUNE UNDER  
   A.R.S. § 12-820.01 FOR ITS DECISION TO ENTER INTO AN   
   AGREEMENT FOR THE AUTOMATIC DISPATCH OF FIRE   
   DEPARTMENT PERSONNEL AND PARAMEDICS WITH THE  
   GUADALUPE FIRE DEPARTMENT. WHERE TEMPE HAS   
   DELEGATED ITS DUTY TO PROVIDE EMERGENCY    
   SERVICES, THE CITY CANNOT BE HELD VICARIOUSLY LIABLE  
   FOR THE ACTIONS OF ANOTHER MUNICIPALITY’S FIRE   
   DEPARTMENT.  Tempe, Guadalupe and five other municipalities entered 
   into the East Valley Automatic Aid Agreement for Fire Protection and  
   Other Emergency Services. As part of the agreement, an automatic vehicle 
   location system and computerized geographic information system was  
   implemented.  The purpose of the agreement was to allow the dispatch of  
   the nearest available fire department or emergency personnel in response  
   to emergencies affecting the five adjoining municipalities.    
 
   The decedent experienced an asthma-like attack, and according to the  
   agreement, the Guadalupe Fire Department was the closest fire unit and  
   therefore dispatched emergency personnel to the decedent’s home.   
   Plaintiff alleged that improper intubation by the crew resulted in the  
   decedent’s death.   Plaintiff sued Guadalupe and Tempe, alleging against  
   Tempe the theory of vicarious liability and non-delegable duty.  
 
   A.R.S. § 12-820.01 specifically provides that the government is absolutely 
   immune from liability when engaged in the “determination of fundamental 
   governmental policy.”  Here, there are three decisions that liability could  
   be based upon.  The first was the decision to enter into the    
   intergovernmental agreement  which is clearly within the statute and  
   absolutely immune.  The second decision was to dispatch the   
   Guadalupe Fire Department to treat the plaintiff. Here the terms of the  
   agreement determined without need for any additional    
   implementing decision which emergency unit would respond to the  
   plaintiff’s call for help.   Normally, a decision made with respect to how to 
   implement an agreement made by the government will not be absolutely  
   immune, but because this agreement was self-executing on this point, the  
   second decision was also absolutely immune.    
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 The third decision for which the plaintiff claimed Tempe liable was the 
 choices made by the emergency personnel in how to treat the 
 decedent.  Because the Guadalupe personnel were not employees of 
 Tempe, there can be no respondeat superior/vicarious liability for the 
 decisions.   Finally, the duty to provide emergency services  may be 
 delegated under Section 424 of the Restatement Second of Torts.  Neither 
 the common law, nor any statute, regulation, contract, franchise, or charter 
 imposes any duty upon Tempe to provide emergency services.  It is not, 
 therefore, one of the few non-delegable duties.  Once a municipality 
 assumes the responsibility of furnishing fire protection or emergency 
 medical care, it has a duty to give each person or property owner such 
 reasonable protection as others within a similar area in the municipality 
 are provided under like circumstances, but this duty does not  
 impose a duty upon the municipality to provide emergency services in the 
 first instance.  Here, no such duty is created and therefore the duty may be 
 delegated.   
 

  7. Fireman’s Rule 
 
 Espinoza v. Schulenburg, 212 Ariz. 215, 129 P.3d 937 (en banc 2006)   
 (Justice Berch). FIREMAN’S RULE NOT APPLICABLE TO OFF- 
 DUTY FIREMANS. The Fireman’s Rule is an exception to the rule of 
 liability under the rescue doctrine and is to be applied narrowly.  The 
 Fireman’s Rule will not bar an off-duty firefighter or law enforcement 
 agent from seeking recovery for injury sustained while undertaking a 
 rescue or rendering aid, if a professional is acting truly as a volunteer and 
 is not under an employment mandate to respond when off duty.  Here 
 plaintiff was an off-duty EMT with the Phoenix Fire Department whose 
 duties included driving fire trucks, providing medical care at accident 
 scenes, and hooking up fire hoses.  While off-duty, she came upon an 
 accident scene, stopped and offered her assistance to injured parties. While 
 attempting to put emergency flashers on one of the vehicles involved in 
 the accident, she was struck by another motorist driving by.  She sued the 
 accident victims she was helping, the DPS officer who had directed her to 
 help the victims, and  the adverse driver.  The rescue doctrine holds that 
 an injured rescuer may recover damages from the original tortfeasor who 
 negligently caused the event that precipitated the rescue.  The purpose of 
 the doctrine is to reward the natural human impulse to aid others in 
 distress and therefore the negligence of the original tortfeasor is 
 foreseeable as a cause of the  rescuer’s injury, notwithstanding that the 
 immediate cause of the rescuer’s injury may be an intervening act of 
 negligence by another.   
 
 The fireman’s  rule is different. Rather than dealing with the concept of 
 forseeability, it deals with the concept of duty.  When the two doctrines 
 overlap, the fireman’s rule becomes an exception to the rescue doctrine.  

 21



 Since it is a fireman’s business and job duty to perform rescues, he cannot 
 complain of negligence in the creation of the very occasion for his 
 engagement.  There is no duty owed to the fireman to exercise care so as 
 not to require the special services for which he is trained and paid.  Public 
 policy is that  since most fires are attributable to negligence, it would be 
 unduly burdensome to charge all who carelessly cause a fire or fail to 
 prevent one with the injuries suffered by the expert retained with public 
 funds to deal with those inevitable, although negligently created, 
 occurrences.   
 
 The rule has been extended to police officers, but the rule is applied 
 narrowly so that, for example, it will not apply to an on-duty police officer 
 who is  injured by a third party who did not cause the initial event 
 requiring the officer to be on the scene.  Similarly, a fire fighter while on 
 duty and performing a routine inspection is not barred by the fireman’s 
 rule.  The rule is limited to actual emergency situations where the 
 professional has no choice but to encounter the imminent danger.  Hence, 
 the public policy behind the fireman’s rule will not support barring an on 
 duty fireman from rendering aid in an emergency situation as this is 
 precisely what the rescue doctrine is designed to encourage.  However, if 
 the fireman or policeman is required by his employment, e.g. departmental 
 policies or regulations, to render aid while off-duty, this may place a 
 professional in a de facto on-duty status and  render the rule applicable.  
 The party seeking the benefit of the fireman’s rule has the burden of 
 showing it applies, that the professional was on-duty or de facto on-duty.    
 
 The fact that the off-duty fireman received workers’ compensation 
 benefits for the injury, was covered by workers’ compensation for the 
 injury, and was covered by workers’ compensation traveling to and from 
 work alone will not render the fireman’s rule applicable. 
 

  8. Attorney-Client Privilege Between City Attorney and City Officials 
 
   State ex rel Thomas v. Schneider, 212 Ariz. 292, 130 P.3d 991 (App. Div.  
   1, 3/30/06) (Judge Snow).  ATTORNEY-CLIENT PRIVILEGE   
   APPLIES TO  COMMUNICATIONS BETWEEN CITY ATTORNEY  
   AND CITY OFFICIALS IN EXECUTIVE SESSION REGARDING  
   FINANCIAL DISCLOSURES AND BACKDATING OF THOSE   
   DISCLOSURES BY THE CITY CLERK.  CITY OFFICIALS WHO  
   CONSULT WITH THE CITY ATTORNEY CONCERNING   
   CONFIDENTIAL LEGAL MATTERS SUCH AS THE BACKDATING  
   OF FINANCIAL DISCLOSURE STATEMENTS HAVE A   
   JUSTIFIABLE BELIEF THAT THEY ARE REPRESENTED BY   
   COUNSEL AT LEAST IN THEIR OFFICIAL CAPACITIES, THAT  
   THEIR COMMUNICATIONS ARE CONFIDENTIAL, AND   
   THEREFORE THE ATTORNEY-CLIENT PRIVILEGE APPLIES.  State 
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   obtained criminal indictments against five Glendale city officials including 
   four city council members and the city clerk for backdating financial  
   disclosure statements.  The grand jury issued the indictments based in part  
   upon the city attorney’s testimony before the grand jury reviewing   
   communications to the city attorney concerning the backdating.  This all  
   preceded the city attorney being placed on administrative leave due to an  
   investigation that disclosed that he may have misused both the city   
   computer and access that the city provided him to the internet.   The city  
   attorney then filed suit against the city council members, claiming that  
   he was the victim of “whistle blowing” in that he was constructively  
   discharged as a result of his knowledge of the failure of members of the  
   city counsel to timely file their 2002 financial disclosure statement and the 
   backdating of  those documents. 
 
   The court held that because the communications between the counsel  
   members concerning the financial disclosure statements and backdating  
   occurred in closed session with the city attorney in his capacity as city  
   attorney and the council members’ capacity as council members, the  
   communications were privileged.  The court found that the officials  
   had every right to believe they were entitled to confidentiality in their  
   communication with the City attorney, at least in their official capacity as  
   city council members.   This is true even where non-council members  
   were present in the closed session.   This is so because A.R.S. § 38-431.03 
   creates confidentiality and specifics that communications in that setting  
   do not constitute a waiver of the privilege.   Accordingly, the matter was  
   sent back to the Grand Jury for reconsideration without regard to the  
   privileged communications which should not have been disclosed to it.   

 
  9. Qualified Immunity for Defamatory Statements by the Attorney  
   General 
 

Goddard v. Fields,  495 Ariz. Adv. Rep. 30  (App. Div. 1, 1/16/07) (Judge 
Orozco). QUALIFIED IMMUNITY FOR DEFAMATORY 
STATEMENTS AND NOT ABSOLUTE IMMUNITY AVAILABLE TO 
ATTORNEY GENERAL WHO ISSUES PRESS RELEASE 
CONCERNING DEFENDANTS ATTORNEY GENERAL IS SUING.  
Arizona’s Attorney General filed a lawsuit on behalf of five state agencies 
against a real estate developer alleging numerous violations of Arizona 
law in the attempt to develop business and residential property adjoining 
state trust lands.  The Attorney General issued a press release in 
conjunction with the lawsuit, and in a counter-claim the defendants allege 
the press release was defamatory.  The Attorney General sought to have 
the counter-claim dismissed, taking the position that being an executive 
officer can publish statements even if defamatory and such statements are 
absolutely privileged.  The trial court disagreed and found the Attorney 
General only has qualified immunity. 
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Absolute immunity would give complete protection to the Attorney 
General for anything he said whether it was defamatory or not.  Qualified 
immunity, on the other hand, shields only those statements made in good 
faith.   

 
10. Complaint Concerning Legal Document Preparer Absolutely Immune 

 
   Sobol v. Alarcon, 212 Ariz. 315, 131 P.3d 487 (App. Div. 1,   
   3/30/06) (Judge Norris). DEFAMATION: ABSOLUTE IMMUNITY  
   FOR LETTER BY ATTORNEY TO STATE BAR ACCUSING A  
   LEGAL DOCUMENT PREPARER OF THE UNAUTHORIZED   
   PRACTICE OF LAW WHERE BAR THEN FORWARDED   
   LETTER TO THE BOARD OF LEGAL DOCUMENT PREPARERS.    
   Defendant lawyer filed a complaint with the State Bar stating that a legal  
   document preparer was holding himself out as a lawyer, giving legal  
   advice, and threatening the adverse party with arrest if she were to respond 
   to the divorce petition the document preparer was preparing.  Rule   
   80(a)(6) of the Arizona Rules of the Supreme Court provides absolute  
   immunity from civil suit for communications to the court, State Bar, or bar 
   council regarding unauthorized practice of law allegations.   
 
   A legal document preparer who has been certified under the document  
   preparer program is exempt from the Supreme Court’s prohibitions  
   regarding the unauthorized practice of law, provided the services   
   performed are in accordance with A.R.S. § 7-208.   
 
   Certified document preparers are subject to discipline by the Board of   
   Legal Document Preparers.  Uncertified document preparers are subject to 
   discipline by the State Bar Disciplinary Board. 
 
   Regulatory framework established by the Supreme Court concerning legal  
   document preparers envision the State Bar and the Board will work  
   together to ensure complaints against legal document preparers are   
   received and ultimately resolved by the appropriate  disciplinary entity.   
   This complaint was directed to the State Bar but should have been directed 
   to the Board of Legal Preparers so the State Bar sent it on to the Board.  
   There was no forfeiture of the absolute immunity to civil suit and the  
   document preparer’s lawsuit.  
 

11. Absolute Immunity for Complaints Against Document Preparers  
 

Sobol v. Marsh, 212 Ariz. 301, 130 P.3d 1000, (App. 3/30/06) (Judge 
Kessler).   A COMPLAINT TO THE BOARD LEGAL DOCUMENT 
PREPARERS AGAINST A CERTIFIED DOCUMENT PREPARER IS 
ABSOLUTELY PRIVILIGED FROM CIVIL SUIT UNDER ARIZONA 
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COMMON LAW.  Plaintiff worked as a legal document preparer and had 
prepared legal documents for defendant’s wife.  These documents were 
prepared unbeknownst to the defendant.  The plaintiff contacted  
defendant when he sought a divorce from his wife, suggesting that the 
defendant hire him to mediate their divorce.   The defendant agreed not 
knowing of plaintiff’s prior allegiance and work for his wife.  The 
mediation failed.  Later, the defendant learned that the plaintiff had not 
only mediated the case but had prepared the wife’s response to the Petition 
for Dissolution of Marriage.   Accordingly the defendant filed a complaint 
against plaintiff with the Better Business Bureau and the Board of Legal 
Document Preparers.  Principal to his allegations was a violation of the 
Arizona Code of Judicial Administration which required plaintiff to 
disclose his prior relationship with the defendant’s wife, which dated back 
ten days before he introduced himself to the defendant as a mediator.  
Plaintiff claimed he had verbally disclosed this although there was nothing 
in writing.  Probable cause was found and the plaintiff was sanctioned.  
The plaintiff then filed a libel and slander lawsuit against the defendant, 
claiming the defendant’s statements to the Better Business Bureau and 
Board of Legal Document Preparers were false and defamatory.    
 
The rule of absolute immunity for allegations made to the Board of Legal 
Document Preparers applies to such complaints.  This supports the public 
policy encouraging people to report ethical violations and furthers these 
individuals’ interest in being able to fully and truthfully inform the Board 
of alleged unethical conduct.  A contrary result would destroy the 
confidentiality of the proceedings result in unreported unethical conduct, 
and further unnecessary litigation.   

  
G.  Duty and Proximate Causation   
 

1. Giving Prescription Drugs to Others 
 

Gipson v. Kasey,  496 Ariz. Adv. Rep. 41  (Sup. Ct. 1/22/07) (Justice 
Bales/Justice Hurwitz concurring). DUTY DOES NOT REQUIRE A 
FINDING OF FORESEEABILITY.  The defendant attended an employee 
holiday party and gave prescription pain medication to a co-employee at 
the party.  The defendant knew the employee receiving the prescription 
medication was dating the plaintiff’s decedent and that the plaintiff’s 
decedent had asked for this pain medication in the past to use for 
recreational purposes.  The defendant gave the co-employee eight 
Oxycontin pills which were later consumed by the plaintiff’s decedent 
along with a large amount of alcohol.  The plaintiff’s decedent died that 
night as a result of the alcohol and drug consumption.    
 
To begin with, the court found that the existence of a duty is a distinct 
issue from whether the standard of care has been met in any given case.   
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“Duty is defined as an obligation recognized by law, which requires the 
defendant to conform to a particular standard of conduct in order to protect 
others against unreasonable risks of harm.”  The standard of care is 
defined as “what the defendant must do, or must not do to satisfy the 
duty.”   
 
Whether the defendant owes a duty is a threshold issue in any case 
because defendants may not be held accountable for damages they 
carelessly caused no matter how unreasonable their conduct, if they have 
no duty. 
 
The Court expressly held that foreseeability is not a factor to be 
considered by courts when making a determination as to the existence of a 
duty.  Foreseeability necessarily involves an inquiry into the specific facts 
of an individual case and often determines whether a defendant acted 
reasonably or proximately caused the injury.   These are questions of fact 
for the jury and do not relate to the question of duty.  Foreseeable danger 
does not dictate the existence of duty but only the nature and extent of the 
conduct necessary to fulfill the duty.   
 
Historically, duties of care have arisen from special relationships such as 
family relations, contractual relations, landowner-invitee relationships, 
tavern owner-patron relationships.  However, a finding of duty does not 
necessarily depend on a pre-existing or direct relationship between the 
parties.  In fact, the Court found that a fact-specific analysis of the 
relationship between the parties is a problematic basis for determining if a 
duty of care exists.  The issue of duty is not a factual matter; it is a legal 
matter to be determined before the case specific facts are considered.    
 
Public policy may also support the recognition of a duty of care.  It is well 
settled that the existence of a statute criminalizing conduct is one aspect of 
Arizona law supporting the recognition of a duty.   A criminal statute will 
establish a tort duty provided the plaintiff is within the group of people the 
statute is designed to protect. 
 
In Arizona there are several statutes which prohibit the distribution of 
prescription drugs to persons lacking a valid prescription.  A.R.S. § 36-
2531(A)(6); § 32-1961(A); § 13-3408(A)(5).   These statutes are 
specifically designed to avoid injury or death to people who have not been 
prescribed drugs who may not have a medical need for them and have not 
been instructed as to their proper usage and dangers.  Clearly the 
plaintiff’s decedent was within the class of persons intended to be 
protected by these statutes.  It matters not that these criminal statutes are 
silent with respect to whether or not they are intended to create civil 
liability.   
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The plaintiff’s decedent’s own actions may reduce recovery under 
comparative fault principles or preclude recovery if deemed a superseding 
cause of the harm, but those are determinations of fact to be made by the 
jury.    
 
Justice Hurwitz in his special concurring opinion found that the Third 
Restatement of Torts puts the matter (“an actor ordinarily has a duty to 
exercise reasonable care when the actor’s conduct creates a risk of 
physical harm”) in proper perspective and might very well be the best and 
easiest rule to apply in determining whether or not a duty exists.  However 
here, the parties did not brief or argue this issue, so it will be left for 
another day.   

 
 
H. DUI 
 
   Manic v. Dawes, 213 Ariz. 252, 141 P.3d 732 (App. 2006) (Judge   
   Brammer).  ARIZONA CONSTITUTION AND A.R.S.  
   § 28-1381(F) CREATE RIGHT TO JURY TRIAL ON DRIVING   
   UNDER THE INFLUENCE OF AN  INTOXICANT CHARGE EVEN  
   WHEN THE CHARGE IS A  MISDEMEANOR.    
 
 
I. Workers’ Compensation 
 
  1. Workers Compensation Bars University Police Officer’s Claim  
   against Tucson Police Officer 
 

Callan v. Bernini, 213 Ariz. 457, 141 P.3d 737 (App. Div. 2, 3/22/06) 
(Judge Espinosa).  UNIVERSITY OF ARIZONA POLICE 
DEPARTMENT UNDERCOVER NARCOTICS OFFICER COULD 
NOT SUE A TUCSON POLICE OFFICER FOR INJURING HIM IN 
THE COURSE AND SCOPE OF HIS EMPLOYMENT AS THE CLAIM 
IS BARRED BY WORKERS’ COMPENSATION. 
Plaintiff was a undercover agent for the University of Arizona Police 
Department and defendant was a Tucson Police Department Officer and 
member of the SWAT team.  Plaintiff was injured by defendant during an 
operation conducted by both units.  The plaintiff received workers’ 
compensation benefits.   
  
A.R.S. § 23-1022(A) provides that workers’ compensation is the exclusive 
remedy against the employee or co-employee acting in the scope of his 
employment.  However A.R.S. § 23-1023(A) provides that an injured 
employee can seek compensation in a civil action for injury or wrongful 
death against another not in the same employment.  A.R.S. § 23-1022(D) 
and A.R.S. § 11-952(A) provide that employees of public agencies that 
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have entered in to a specific intergovernmental agreement, as is the case 
between the University of Arizona and City of Tucson, are co-employees.  
All such employees are considered employees of both agencies, 
particularly when they are working within the jurisdictional boundaries of 
one or both agencies or under the control of one or both agencies.   

 
  2. Lent Employee Covered by Comp After Work Day Concludes But  
   While Still On Employer’s Premises  
 
   Schwager v. VHS Acquisition Corporation, 213 Ariz. 414, 142 P.3d 1227,  
   (App. Div. 1, 7/3/06). A LENT EMPLOYEE     
   WHO HAS COMPLETED THE WORK DAY BUT IS STILL ON THE  
   EMPLOYER’S PREMISES IS COVERED BY WORKERS’   
   COMPENSATION AND CANNOT BRING A TORT CLAIM AGAINST 
   THE EMPLOYER OR A CO-WORKER.  Plaintiff was a contract nurse  
   provided to defendant Paradise Valley Hospital for a thirteen week   
   assignment.  After completing her work day and while walking out of the  
   hospital area, she slipped and fell.  She recovered workers’ compensation  
   benefits but then tried to sue the hospital and the individual who was  
   shampooing the hallway and contributed to her fall.    
 
   Arizona law provides that although an employee coming to or leaving  
   work is not covered under workers’ compensation generally, if the   
   employee is on the employer’s premises and in a place he or she is entitled 
   to be while working, the injury is covered by workers’ compensation.    
 
   Plaintiff argued here nonetheless that because she was a lent employee and 
   the employer had no right to control her conduct once the workday was  
   completed, she should not be barred by the workers’ compensation statute.  
   There is no law to support this distinction and because workers’   
   compensation laws are intended to be interpreted broadly to provide  
   coverage, there will be no distinction for lent employees.  Similarly, an  
   employee cannot sue a co-employee where workers’ compensation  
   applies.  Similarly, there is no distinction in the law for lent employees  
   with respect to the workers’ compensation bar against their suing co- 
   employees.  A lent employee is a “co-employee” of other employees of  
   the employer to whom the lent employee is contracted to work.   
 

   3. Workers’ Compensation  
 
    AAA Cab Service, Inc  v. The Industrial Commission, 213 Ariz. 342, 141 P.3d 822 
    (App., Div. 2, 08/22/06) (Judge Eckerstrom) PLAINTIFF WHO FILED FOR  
    WORKER’S COMPENSATION ARISING  OUT OF THE DEATH OF HER  
    HUSBAND MAY WITHDRAW THE WORKER’S COMPENSATION CLAIM  
    EVEN THOUGH AN AWARD HAS BEEN MADE WHERE SHE HAS NOT  
    ACTUALLY RECEIVED COMPENSATION SO THAT SHE MAY PURSUE A 
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    CIVIL ACTION AGAINST THE EMPLOYER.  The plaintiff’s husband died  
    while working as a taxi cab driver for AAA.  She filed a wrongful death action in  
    Superior Court and a month later filed a claim in the Industrial Commission for  
    Worker’s Compensation benefits.  After the Commission issued an award   
    granting her claim, she sought to withdraw the claim and proceed solely with the  
    case in Superior Court.   The employer objected, taking the position that A.R.S.  
    § 23-1024 (A) prohibited her seeking relief in a civil action where she had already 
    pursued a worker’s compensation claim.  Because this statute requires the   
    claimant “accept compensation,” the administrative law judge and Arizona Court  
    of Appeals disagreed. 
 
    The employer also argued that the plaintiff had waived her right to file a lawsuit  
    under the common law doctrines of res judicata and election of remedies.    
    However, the Court of Appeals found that the legislature had expressed an intent  
    that the statutory scheme control the right to bring the civil action when the  
    scheme conflicts with the common law principles such as res judicata and election 
    of remedies.  Therefore, these common law doctrines would not bar the plaintiff’s 
    claim.  This result was most appropriate when the prior language to A.R.S. § 23- 
    1024(A) stated that a civil action would be barred when the claimant had “either  
    accepted compensation or made an application for an award.”  As a consequence,  
    the 1968 amendment to the statute expressed a legislative intent to reduce rather  
    than expand or leave unchanged the actions that can constitute a waiver. 

  
 J. Medical Malpractice – Ostensible Agency 
 
   Henry v. Flagstaff Medical Center, Inc., 212 Ariz. 365, 132 P.3d 304  
   (App. Div. 1, 4/20/06) (Judge Ehrlich).  MEDICAL  MALPRACTICE  
   OSTENSIBLE AGENCY OF HOSPITAL FOR CONDUCT OF   
   DOCTOR.  Plaintiff went to Flagstaff Medical Center with abdominal  
   pain.   Dr. Knoll examined her and told her she needed to have her   
   gallbladder removed.  She agreed and following the surgery   
   claims that negligence by Knoll resulted in injury to her and her later born  
   child. Plaintiffs claimed they had a right to sue Flagstaff Medical Center  
   for Dr. Knoll’s conduct because he was an apparent agent of the hospital.   
 
   Apparent authority is conduct of a principal that allows a third party  
   reasonably to conclude that an agent is authorized to make certain   
   representations or act in a particular way.  Under these circumstances, the  
   principal is liable for the conduct of the apparent agent.    It is a three  
   prong test.  First, the principal through its conduct must represent another  
   to be its agent. Second the third party must have relied on the   
   representations, and third, the third party’s reliance must be reasonable.    
   The mere fact that a hospital holds itself out as providing medical care  
   does not create apparent agency with respect to the doctors working there.  
   There must be  some affirmative conduct by the principal showing a  
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   justifiable reliance by the patient.   The simple fact the surgeon has staff  
   privileges at a hospital does not create apparent agency.   
 
   In this case, the patient signed a form which specifically stated that the  
   doctors at the hospital “may be independent contracts and neither   
   employed nor agents of the hospital.”  In another form, anesthesiologists,  
   pathologists, and radiologists are expressly listed as independent   
   contractors and not employees or agents of the hospital.  Surgeons are  
   conspicuously  absent from the list.  Because none of the forms   
   conclusively state whether the surgeon who operated on the plaintiff here  
   was a hospital agent or employee or independent contractor, the forms  
   raised a question of fact on the first element of the test for apparent  
   agency. 
 
   As to reasonable reliance, the plaintiff testified that she believed Dr. Knoll 
   to be an employee of the hospital as she believes hospitals in fact provide  
   hospital-employed doctors.  She testified that the clinic to which she  
   usually went employed its own doctors as well.   Although courts in other  
   jurisdictions presume reliance when a patient looks to the hospital for  
   services rather than to her own physician and the hospital fails to put the  
   patient on notice of the independent contractor relationship, this is not the  
   law in Arizona.   The patient’s subjective belief that the doctor was an  
   agent of the hospital is not adequate to create apparent agency.  There  
   must be some conduct on the part of the hospital other than running a  
   hospital and providing doctors for health care to create the agency   
   relationship.   The court does not give examples of what this conduct  
   would be, but one can assume there must be some independent evidence  
   other than the plaintiff’s personal belief.   There must be something  
   in writing or someone at the hospital must say or do something to give the  
   patient the reasonable belief the doctor is employed by the hospital.   
 
 K. Telephone Consumer Protection Act Claim Not Assignable  
 
   Martinez v. Green, 212 Ariz. 320, 131 P.3d 492 (App. Div. 1,   
   4/6/06) (Judge Portley). A CLAIM UNDER THE TELEPHONE   
   CONSUMER PROTECTION ACT  INVOLVING UNSOLICITED  
   FAXES CANNOT BE ASSIGNED TO A THIRD PARTY BECAUSE  
   THE BASIS FOR THE CLAIMS IS THE TORT OF AN INVASION  
   OF PRIVACY AND NUISANCE, AND TORT CLAIMS BY THEIR  
   NATURE ARE NOT ASSIGNABLE.   Liberty Property Damage assigned 
   its claims against the defendant Green for violation of the Telephone  
   Consumer Protection Act, 47  U.S.C. § 227, alleging they had been   
   sending unsolicited faxes to Liberty in violation of that act.   Martinez,  
   who was assigned the claim, sought $3.5 million in TCPA statutory  
   damages.    
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   The TCPA clearly provides that unsolicited fax advertisements are   
   prohibited.   This Act was enacted to deal with various telemarketing  
   practices arising out of the telemarketing industry’s use of    
   sophisticated equipment to generate millions of automated telephone calls  
   and faxes.  The express purpose of the bill was to “protect the privacy  
   interests of residential telephone subscribers and to facilitate interstate  
   commerce by restricting certain uses of facsimile machines and automatic  
   dialers.”   The Congressional Record notes that the purpose of the bill was  
   to address the “enormous public nuisance” created by these unsolicited  
   faxes.  In short, the purpose of the Act was to prohibit unsolicited   
   commercial faxes because those calls and faxes are a nuisance that invade  
   one’s privacy.   
 
   The TCPA itself does not address the issue of assignability.   Through  
   Arizona law, the nature of the claim determines whether it is assignable.    
   Arizona relies on survivability of a claim to determine whether it can be  
   assigned, and because an invasion of privacy claim under A.R.S. § 14- 
   3110 cannot be assigned, the violation of TCPA is in essence a tort and  
   cannot  be assigned.   
 

 
 L. Products Liability 
 

   1. State Farm Insurance Companies v. Premier Manufactured Systems, Inc.,  
    213 Ariz. 419, 142 P.3d 1232 (App. Div. 1, 8/29/06) (Judge Norris)  
    PRODUCTS LIABILITY STATUTE REQUIRES APPLICATION OF  
    COMPARATIVE FAULT FOR ALL PARTIES AND NON-PARTIES  
    EVEN IN A STRICT PRODUCTS LIABILITY ACTION.  The plaintiffs  
    bought a reverse osmosis water filtering system which after a couple of  
    years quit working properly.  The device leaked, causing water damage to  
    plaintiff’s home, and State Farm paid them $19,270 for losses caused by  
    the leak.  State Farm then sought repayment from the manufacturers of the 
    osmosis device in a strict products liability lawsuit.  One of the defendants 
    was defunct and did not answer.  The other answered, pleading that “the  
    trier of fact would be required to determine the relative degree of fault of  
    all parties and other persons.”  State Farm moved for summary judgment  
    on the issue of comparative fault concerning all entities in the chain of  
    distribution of a defective product, arguing that in a strict products liability 
    action all in the chain are jointly and severally liable to the consumer for  
    all of the injuries caused by the product.   The defense responded that  
    A.R.S. § 12-2506 required comparative fault principles be applied even in  
    a strict products liability action, and that each entity  involved in the  
    manufacture, production and sale of the products is  severally at fault. 
 
    The plaintiff argued that all parties in the chain of distribution of a  
    defective product should be jointly and severally liable, otherwise the 
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    public policy rationale behind strict products liability could result in an 
    insolvent member in the distribution change  bearing all the fault and the 
    consumer being uncompensated.  
 
    Arizona products liability law developed when the common law doctrine  
    of joint and several liability applied in court actions.  Through this   
    principle even an innocent seller could be held responsible 100% for a  
    plaintiff’s injury, but could also seek indemnity from the manufacturer.   
 
    In 1984, the Arizona legislature enacted the Uniform Contribution  
    Among Tortfeasors Act requiring that fault be apportioned amongst all 
    parties responsible for the injury.  Later, in 1987, the legislature  
    amended UCATA abolishing joint and several liability except in certain 
    circumstances.  The goal of this statute was to make each tortfeasor 
    responsible for only its share of the fault.  As such, the statute  
    specifically stated that “fault means an actionable breach of legal duty, 
    act, or omission proximately causing or contributing to injury or  
    damages sustained by a person seeking recovery, including negligence 
    in all of its degrees, contributory negligence, assumption of risk, strict 
    liability, breach of express or implied warranty of a product, products 
    liability and misuse, modification or abuse of a product.” 
 
    Because strict products liability does not rest on traditional notions of fault, this does 
    not mesh well with a system designed to apportion fault.   
 
    Now the court found that A.R.S. § 12-2506 could “not be any clearer” in its  
    application of fault principles, even in products liability actions.  As a practical  
    matter, this does not put a heavy burden on the plaintiff.  The plaintiff need only  
    prove he or she was injured by a defective product and the burden then shifts to the 
    defendants to negate their responsibility. 
 
    Finally, the products liability statute imposing the comparative fault principles is in 
    compliance with Arizona’s Constitution Article 18, Section 6.  The statute simply  
    regulates the responsibilities that cause, rather than limit, the damages recoverable.   
 
  M. Wrongful Death Causation 
 
    Hamblin v. State, 213 Ariz. 455, 143 P.3d 388 (App Div. 1 9/26/06)  
    (Judge Thompson).  NEGLIGENT SUPERVISION OF PROBATIONER  
    WHO WAS NOT UNDER ARREST BUT WHO SHOT AND KILLED  
    DECEDENT DURING AN ARMED ROBBERY AFTER HAVING  
    PREVIOUSLY VIOLATED PROBABTION DID NOT PROXIMATLEY 
    CAUSE THE DEATH OF DECEDENT.  Plaintiffs’ decedent was shot  
    and killed during an armed robbery by an individual who was on probation 
    with Maricopa County Adult Probation Department and who had   
    previously violated his probation but was not arrested for that violation.   
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    Plaintiffs claimed negligent supervision against the State of Arizona and  
    the Maricopa County Adult Probation Department. 
 
    The alleged negligent supervision of the probationer was not subject to  
    immunity from civil liability. 
 
    The court found that not every wrong committed by every criminal on  
    probation can be laid at the financial doorstep of the government.    
    Causation is a two-part inquiry.  Causation-in-fact involves the question of 
    whether or not the actor’s conduct in any way brought about the loss.   
    Proximate causation on the other hand requires that the act caused the  
    injury by a natural and continuous sequence unbroken by any efficient  
    intervening cause and without which the injury would not have occurred.   
    Without cause in fact, proximate cause will never be shown.  From this,  
    the Court held that it is untenable to hold probation officers liable for all  
    crimes committed by a person on probation.  This is true even if the  
    officer knows that the defendant has committed technical violations of his  
    probation.  To hold otherwise would give hindsight too much play and  
    derogate the social utility of a probation officer’s judgment and discretion.   
 
    A.R.S. § 12-253(7) states that a probation officer has the power and duty  
    to bring a probationer into court when “in his judgment the conduct of the  
    probationer justifies the court to revoke suspension of the sentence.”  This  
    statute recognizes that not all probation violations warrant a change in  
    status.   
 
    Here, the probationer’s violation of probation was alcohol abuse.    
    Although there was a history of prior alcohol abuse and that alcohol abuse  
    was related to the crime of assaulting an officer for which he was on  
    probation, such a violation was nonetheless found by the court to be  
    technical and minor.  Thus, the court held that to assign liability to a  
    probation officer for the failure to arrest the probationer for an alcohol  
    violation and alter the status quo created by a trial judge would elevate  
    hindsight to primacy and ignore the societal value implicated in investing  
    probation officers with judgment and discretion.  Accordingly, there was  
    no proximate cause and summary judgment was sustained. 
 
  N. Adult Protection Services Act 
 

  1. Corbett v. Manorcare of America, Inc., 492 Ariz. Adv. Rep. 8   
   (App. Div. 2, 11/29/06) (Judge Vasquez).  RES JUDICATA AND   
   COLLATERAL ESTOPPEL DO NOT BAR STATE COURT ACTION  
   ON ISSUES DISMISSED IN FEDERAL COURT ACTION.  Plaintiff  
   brought a claim for violation of the Arizona Adult Protective Services Act  
   (APSA), A.R.S. § 46-451 – 457, alleging improper health care at the  
   Manorcare facility.  Plaintiff sued Manorcare in state court but Manorcare  
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   removed the matter to federal court under diversity jurisdiction.  Plaintiff  
   then learned that defendant Manorcare was the parent company for several 
   subsidiaries which were culpable.  Plaintiff amended her complaint to sue  
   the subsidiaries, but this effort was dismissed due to the fact that the  
   subsidiaries were not timely named and served.   Plaintiff then filed an  
   action in state court against the subsidiaries who raised doctrines of res  
   judicata and collateral estoppel.  Because the parties sued in the state  
   action were not identical to those dismissed from the federal court action,  
   res judicata did not apply (only Manorcare was a named party in the  
   dismissed federal court case).  Because plaintiff never had an opportunity  
   to fully litigate the applicability of the newly amended statute of   
   limitations before the federal court, collateral estoppel would not bar the  
   state court action due to an intervening change in the law.  Finally, the  
   APSA does not require a direct caregiver/patient relationship for an  
   employee of a rest home to be liable for neglect.   

 
 O. Premises Liability  
 
  1. Slip and Fall/Constructive Notice of Dangerous Condition 
 

Contreras v. Walgreen Drug Store #3837, 495 Ariz. Adv. Rep. 26  (App. 
Div. 2, 12/27/06) (Judge Brammer). SLIP AND FALL/MODE OF 
OPERATION RULE/FAILURE TO PRESENT SUFFICIENT 
EVIDENCE THAT STORE KNEW OF SPILLED LIQUID. SUMMARY 
JUDGMENT APPROPRIATE.  Plaintiff worked for a liquor distribution 
company and fell while making a delivery to Walgreens.  He slipped on a 
“slimy blue substance” while he was “rolling his dolly of merchandise 
onto the sales floor.”  Plaintiff sued the store and the store sought 
summary judgment on the basis that the plaintiff could not prove the store 
had actual or constructive knowledge of the spilled liquid.   The plaintiff 
responded that based on the “mode of operation” rule, Walgreens could 
reasonably anticipate that a dangerous condition would regularly arise in 
the course of its business.  Plaintiff relied upon testimony from the store 
manager that “things would end up on the floor, materials or liquids or 
products coming from the shelves,” which would have to be cleaned up 
from time to time and that he had a “couple of spills a week.”  On the 
other hand, he testified that spills were “not something that were repetitive 
in nature or usual in nature or something that he would expect.”    
 
Constructive notice is shown by “proof the condition existed for such a 
length of time that in the exercise of ordinary care the proprietor should 
have known of it and taken action to remedy it.”   
 
The “mode of operation rule addresses constructive notice by focusing 
upon a particular mode of operation in a particular business.  Under the 
rule, the plaintiff is not required to prove notice if the proprietor could 
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reasonably anticipate that hazardous conditions would regularly arise.”  
“Regularly” is defined as “customary, usual, or normal.”   
 
The Court of Appeals held that it is insufficient to demonstrate that spills 
of some kind regularly occur; the business must be able to reasonably 
anticipate that a condition hazardous to customers will regularly occur.  It 
was not proven that spills which occur twice a week necessarily reach the 
floor nor that those spills occurred in the area of store accessible to 
customers.    
 
In short, application of the mode of operation rule focuses not on whether 
a spill occurs at some interval, be it twice a week or twice a month, but on 
whether spills create a condition hazardous to customers with sufficient 
regularity to be considered customary, usual or normal.   

 
 

II. Insurance 
 
 A. Morris Agreement 

 
1.       Express Exclusion in the Policy 
 

 Arizona Property and Casualty Insurance Guaranty Fund v. Martin, 210  
 Ariz. 478, 113 P.3d 701 (App. 2005) (Judge Pelander). FACTUAL  
 ISSUE MAY BE RESOLVED IN DECLARATORY RELIEF 
 ACTION TO DECIDE COVERAGE EVEN WHERE FACTUAL ISSUE 
 MIGHT OVERLAP WITH A LIABILITY FACT SUBSUMED IN A 
 MORRIS AGREEMENT, PROVIDED THE FACTUAL ISSUE IS 
 SPECIFICALLY PERTINENT TO AN EXPRESS EXCLUSION IN THE 
 POLICY.    The plaintiff was an employee at a chiropractor’s office and 
 received free chiropractic adjustments as part of her employment benefits.  
  
 She alleged that some of these treatments caused her permanent injury and 
 sued her employer/doctors.  The insurer for the doctors defended under a 
 reservation of rights and answered the underlying lawsuit affirmatively 
 alleging that Workers Compensation laws might bar the claim.   
 
 After the insurer became insolvent, the Guarantee Fund took over the  
 matter and filed a Declaratory Relief Action requesting a ruling that  
 the claim was  excluded under the insurer’s policy because the injuries  
 occurred in the course of the plaintiff’s employment.   The Fund received 
 summary judgment on this issue.   
 
 However, before summary judgment was rendered, the plaintiff entered 
 into a Morris Agreement with the defendant  whereby, among other things, 
 a default judgment was entered on the question of liability.  Thereafter, it 

 35



 was plaintiff’s position that the Fund  could not raise the Workers’ 
 Compensation issue in the Declaratory Relief Action as this would violate 
 the holding in Associated Aviation Underwriters v. Wood, 209 Ariz. 137, 
 98 P.3d 572 (App. 2004).   “Morris  does not authorize but rather 
 essentially prohibits, an insurer’s attempt . . . to litigate tort liability and 
 damages using the guise of a coverage defense.”   
 
 Here, the court distinguished Wood on the ground that the  insurance 
 policy in question specifically excluded coverage for injuries that occur in 
 the course and scope of employment where it might be covered under 
 Workers’ Compensation.  The court found that there could  be 
 circumstances where the exclusion in the policy would apply even  though 
 the defense of applicable Workers’ Compensation might not (e.g.,  the 
 employer failed to properly post notice of the right to reject  
 Workers’ Compensation so the employee could sue the employer directly)   
 
 Here, an insurance exclusion for an employment-related injury or one that 
 might be covered under Workers’ Compensation law might nonetheless be 
 excluded.  Most importantly the Fund in this case was not arguing that 
 there was no coverage because there was no liability as was the case in 
 Wood, but instead that there was no coverage because a specific policy 
 exclusion applied.  Neither Morris nor its progeny, including the Wood 
 case, intended to eliminate policy exclusions with a Morris Agreement.  
 To hold otherwise would allow the plaintiff to create coverage with a 
 Morris Agreement that did not otherwise exist.   
 
 B. Uninsured Motorist Coverage Applies Under “Contact” Rule 
 

Progressive Classic Insurance Company v. Blaud, 212 Ariz. 359, 132 P.3d 
298 (App. Div. 1, 4/11/06) (Judge Snow). UNINSURED MOTORIST 
COVERAGE APPLIES UNDER THE CONTACT RULE WHEN A 
LARGE PIECE OF TRUCK TIRE IS LAYING ON THE ROAD AND IS 
THROWN INTO THE AIR BY ANOTHER VEHICLE CAUSING IT TO 
STRIKE THE CLAIMANT’S MOTORCYCLE RESULTING IN 
EJECTION AND PERSONAL INJURY.  The insurer’s principal 
argument was that there was a witness statement to the effect that the 
claimant was injured when his motorcycle drove over the piece of tire as 
opposed to this piece of tire being airborne and striking his vehicle.   
A.R.S. § 20-259.01(M) provides that in order for an individual to make an 
uninsured motorist claim with respect to an accident caused by “an 
unidentified vehicle” there must either be a demonstration of physical 
contact between the claimant’s vehicle and the unidentified vehicle or the 
claimant must “submit collaboration of his version of the accident.”   
 
The Arizona Court of Appeals first found that in order for the “physical 
contact” requirement to be met, the piece of tire tread had to have been 
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projected into the motorcycle and that the mere act of the motorcyclist 
driving over the tire tread would not satisfy the rule.   The purpose of the 
physical contact rule is to prevent fraudulent claims, yet the physical 
contact term is broadly interpreted in order to effectuate the purpose of 
uninsured motorist coverage.  Case law holds that there must be at least 
indirect physical contact between the insured’s vehicle and the 
unidentified motor vehicle causing the accident.  This is so because prior 
case law establishes that the indirect contact must at least originate in a 
vehicular collision.  Thus, if the tire tread was not an integral part of a 
vehicle there is no indirect contact.   
 
Plus, the burden of proof is on the clamant to establish that the tire tread 
actually came from the operation of another unidentified vehicle.  For 
example, the tire tread could have fallen out of a dump truck or other 
transport vehicle, and in such case would not create even an indirect 
physical contact with the unidentified vehicle from which the piece of tire 
came.  Here, where the claimant’s own testimony establishes that the tread 
was thrown from another vehicle’s tire and where his expert accident 
reconstructionist established the tire piece was airborne when it struck the 
motorcycle there was collaboration for the claimant’s claim.  It will be for 
the factfinder to determine whether the claimant’s version of the accident 
is correct or the version as presented by the insurer of an independent 
witness who claims the accident was caused when the claimant drove his 
motorcycle over the tire tread laying on the road.  

 
 C.  “Each Person” Requirement for Separate Policy  Limit Applies To Negligent     

Infliction of Emotional Distress Claim by  Bystander As Separate Claim 
 
   State Farm Mutual Automobile Insurance Company v. Connolly, 212 Ariz. 
   417, 132 P.3d 1197 (App. Div. 1, 5/4/06) (Judge Irvine).    
   INSURANCE  “EACH PERSON” REQUIREMENT ALLOWS FOR A  
   SEPARATE POLICY LIMIT PAYMENT TO A BYSTANDER IN A  
   CLAIM FOR NEGLIGENT INFLICTION OF EMOTIONAL   
   DISTRESS.  State Farm’s insured negligently caused an automobile  
   accident which killed Trista Connolly.   Her parents recovered $50,000 for 
   her wrongful death under a $50,000 per person/$100,000 per occurrence  
   State Farm policy insuring the negligent driver.  Trista’s sister then  
   brought a separate claim for $50,000 alleging negligent infliction of  
   emotional distress and that she was an innocent bystander who witnessed  
   her sister’s death.   The Arizona Court of Appeals held that the bystander  
   injury claim was a separate “person” and separate “claim” entitling the  
   sister to a separate policy limit. Negligent infliction of emotional distress  
   requires that the victim be within the “zone of danger” and suffer an actual 
   physical injury as a result of witnessing the tort.  Consequently, this is not  
   a derivative claim such as loss of consortium subject to just one policy  
   limit.   
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 D. Contracts: Covenant of Good Faith And Fair Dealing And Liquidated  
  Damages in Commercial Contract 
 
   United Dairymen of Arizona v. Schugg, 212 Ariz. 133, 128 P.3d 756 (App. 
   2006) (Judge Winthrop) BREACH OF CONTRACT CLAIM FOR  
   LIQUIDATED DAMAGES IN A COMMERCIAL CONTRACT.   
   Liquidated damages are not available based on breach of an implied  
   covenant of good faith and fair dealing where the plaintiff is unable to  
   present evidence of other ordinary damages. 
 
 E. Bad Faith Property Claim 

 
    Tritschler v. Allstate Ins., Co., 213 Ariz. 505, 144 P.3d 519, (App., Div. 2,   
    10/12/06) (Judge Howard). INSURANCE BAD FAITH ON FLOOD DAMAGE  
    AND PROPERTY INSURANCE CLAIM/FAIRLY DEBATABLE WHERE  
    THERE IS AMBIGUITY IN INSURANCE POLICY BUT DICTUM IN CASE  
    SUPPORTING PAYMENT/DISCOVERY DISPUTE INVOLVING REQUEST  
    FOR 30(b)(6) DEPOSITION CONCERNING PRACTICES IN OTHER STATES 
    WHERE INSURANCE VARIES FROM STATE TO STATE AND REQUEST  
    WAS UNDULY BURDENSOME/PUNITIVE DAMAGES: AND NO EVIDENCE 
    OF EVIL MIND.   The plaintiffs’ home was flooded after a severe rain storm.  He 
    contacted his insurance company, Allstate, which told him to contact “Better Way” 
    to perform emergency repairs because Better Way was in Allstate’s “Quality  
    Vendor Program.”  Better Way was hired and undertook to do the work, but after a 
    period of time when the insured became dissatisfied with the quality of the work,  
    Better Way was asked to leave the job.   The insured complained to Allstate about 
    the workmanship and said he intended to complete the remaining repairs himself.  
    Allstate offered to allow the plaintiff/insured to cash out his repair claim which the 
    plaintiff accepted.  Allstate paid Better Way for the work they had performed and  
    paid plaintiff the difference minus the 10% profit and overhead charge   
    that was built into Better Way’s estimate with a note that stated “If you decide to  
    use a general contractor, please submit signed contract or paid bill and Allstate will 
    reimburse the contractor overhead and profit.”   
 
    Subsequently an independent adjuster submitted a demand on behalf of the plaintiff 
    insured for the “warranty claim” which included $7,967.00 for general contractor’s 
    overhead and profit fees.   Allstate refused to pay the contractor overhead and  
    profit.  The plaintiff sued Allstate for bad faith and Better Way for substandard  
    repairs. Allstate and Better Way were granted summary judgment at the trial court 
    level.   
 
    The Arizona Court of Appeals read the Allstate policy provisions governing this  
    payment to be ambiguous, but rather than finding coverage based upon that  
    ambiguity, and more in line with Darner, the Court without applying a “reasonable 
    expectations” analysis interpreted the policy provision in a way that all the language 
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    would be “harmonious.”  As such, the Court concluded that under these   
    circumstances where the insured elected to repair the damage himself, he was  
    entitled to “actual cash value” payment from Allstate because the policy provides  
    that Allstate “does insure the Insured named in the Declarations and legal   
    representatives, to the extent of the actual cash value of the property at the time of 
    loss.”   Accordingly, under this Allstate policy, absent satisfactory and completed  
    direct repairs by Allstate, all insureds are eligible to receive the actual cash value of 
    the damage sustained to their properties.  This is true regardless of whether or not  
    the insured chooses to repair or replace the damaged property.   Sub-section C of  
    the policy provides that the insured “may make a claim for additional payment . . . 
    if [the insured] repair[s] or replace[s] the damaged property within 180 days of the 
    actual cash value payment.”    
 
    The Allstate policy does not state whether or not “actual cash value” includes profit 
    or overhead charges.  Although Zuckerman v. Transamerica Insurance Co., 133  
    Ariz. 139, 141, 650 P.2d 441, 443 (1982) supports the insured’s position that these 
    items should be included, the Court found the language in Zuckerman to be dictum.  
    The Court then looked to the law in other jurisdictions and found the more  
    persuasive and majority view to be that profit and overhead are to be included in  
    defining actual cash value.   The Court further found that the purpose of this  
    transaction was to fully reimburse the insured for covered losses to the extent of the 
    coverage provided by the policy and that in buying the insurance, the insured  
    sought  protection and security from economic catastrophe.  Requiring payment of 
    overhead and profit likely to be incurred if the damage is repaired furthers that  
    purpose. The Court pointed out that actual cash value is an estimate of the needed  
    repairs and that a determination of the actual cash value is not based upon what the 
    insured actually pays to repair or replace the damaged property.  As a consequence, 
    the amount an  insured ultimately spends is irrelevant.  Further, regardless of  
    whether or not the insured hires a contractor or does the work himself, he would be 
    entitled to what he contracted for in the insurance policy which is the actual cash  
    value of the loss, which may include contractor’s overhead and profit when a  
    contractor would reasonably be used to make the repairs. 
 
    Accordingly, the Court held that under the Allstate policy, actual cash value and  
    adjusting a property loss includes any cost that an insured would be reasonably  
    likely to incur in repairing or replacing a covered loss, regardless of whether the  
    insured intends to repair or replace the property.  If the repair would likely require a 
    contractor’s work, the contractor’s overhead and profit should be included in the  
    actual cash value.  However, the Court found that there was a fact question as to  
    whether or not a contractor was needed to perform the work in question.    
 
    With respect to the bad faith question, the plaintiff argued that Allstate’s   
    withholding of the contractor’s profit and overhead was bad faith and that Allstate 
    improperly received summary judgment on the bad faith question.   Allstate  
    responded that because the law is unsettled in this area, its position was “fairly  
    debatable” and thus could not be unreasonable and form the basis for a bad faith  
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    action.  However, the Court of Appeals found that because Zuckerman (casting  
    doubt on the practice of withholding overhead and profit) was on the books at the  
    time this claim’s decision was made, a jury could conclude Allstate acted in bad  
    faith. Accordingly, the Court found that there was a question of fact on the bad faith 
    issue to be submitted to the jury.    
 
    With respect to punitive damages, there was no evidence submitted that Allstate had 
    an “evil mind, or had consciously pursued a course of conduct knowing that it  
    created a substantial risk of significant harm to others” or that defendant’s   
    “conscious disregard of the interest and rights of others” was the motivation for  
    Allstate’s conduct.  In fact, the evidence showed that Allstate agreed to pay Better 
    Way the actual cash value including its overhead and profits and to repair the  
    insured’s damaged property.   Allstate also paid the insured the remaining amount 
    on Better Way’s estimate after the plaintiff terminated Better Way, less the  
    overhead and profit, and agreed to pay overhead and profit if the insured hired  
    another contractor.    
 
    Finally, with respect to the discovery dispute whereby the plaintiff had listed some 
    64 areas of inquiry on a 30(b)(6) deposition and the Court had granted Allstate’s  
    Motion for Protective Order, the trial court was sustained.  On appeal, the Plaintiff 
    concentrated on three areas of inquiry, specifically whether or not Allstate has  
    engaged in similar practices with similar policy language in other jurisdictions and 
    had received judicial or administrative rulings on this issue in other jurisdictions.   
    The Appellate Court found that because the law of insurance varies from   
    jurisdiction to jurisdiction, the trial court may properly conclude that this inquiry  
    would not reasonably lead to the discovery of relevant evidence.  Not to mention  
    the fact that this would be an unduly burdensome task for Allstate to gather such  
    information.   
 
    Finally, Better Way’s Motion for Summary Judgment was sustained by the Court of 
    Appeal because the plaintiff could prove no damages as a result of Better Way’s  
    alleged misconduct.  Because the Plaintiff was fully compensated for the Better  
    Way work and the work was completed there could be no damage claim.   

 
 F. Underinsured Motorist Off-Set for Worker’s Compensation 
 
   Cundiff v. State Farm Mutual Auto. Ins. Co., 213 Ariz. 541, 145 P.3d 638  
   (App. Div. 2, 10/27/06) (Judge Brammer). OFFSET FOR WORKER’S  
   COMPENSATION BENEFITS IN UIM POLICY IS ENFORCEABLE  
   UNDER ARIZONA LAW.   
 
   The plaintiff, a Deputy Pima County Sheriff was injured on the job when  
   her patrol car was rear-ended.  Plaintiff had a liability policy that included  
   $25,000 in UIM coverage.  Plaintiff received worker’s compensation  
   benefits exceeding $18,000.00.  She also received the policy limit of  
   $15,000 from the adverse driver which was paid to her attorney and her  
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   worker’s compensation insurer pursuant to a lien under A.R.S. § 23- 
   1023(C). 
 
   The plaintiff received a $40,000 arbitration award on her UIM claim.   
   State Farm offered her $10,000 to settle the claim taking a credit for  
   worker’s comp benefits already paid her as well as the $15,000 paid in  
   liability limits by the adverse driver. 
 
   Although initially the law in Arizona precluded offsets against uninsured  
   motorist coverage, those cases have been overruled by Shultz v. Farmers  
   Ins. Group, 167 Ariz. 148, 152, 805 P.2d. 381, 385 (1991) (UM off-set for 
   med pay coverage in the same policy permissible) where the court found  
   that a “non-duplication endorsement is enforceable if it does not interfere  
   with the insured’s right to fully recover for her loss.”  The key is that the  
   insured not be deprived of “a full recovery” by the application of the  
   offset.   
 
   Additionally, in Terry v. Auto Owners Ins. Co., 184 Ariz. 246, 250, 908  
   P.2d. 60, 64 (App. 1995).  It was held that a worker’s compensation offset  
   was specifically permissible against uninsured motorist coverage as long  
   the injured party obtained a “full recovery.” 
 
   UIM coverage is not the same as liability coverage.  It is afforded to  
   protect the insured and his family against the prospect that another   
   motorist might injure the insured or a family member and be inadequately  
   insured.  The collateral source rule seeks to balance the goals of limiting  
   an injured party’s compensation to the amount necessary to make him  
   whole and avoiding a windfall to the tortfeasor if a choice must be made  
   between him and the injured party.  Because the UIM insurer is neither the 
   tortfeasor nor the tortfeasor’s insurer there is no need to seek such a  
   balance.  Accordingly, the collateral source rule does not apply under UIM 
   coverage. 
 
   On State Farm’s cross-appeal it was argued that the court was not   
   empowered to correct the arbitrator’s award as to the precise amount the  
   plaintiff was entitled to recover based upon a finding that there was an  
   incorrect medical expense total being used by the arbitrator.  Because  
   A.R.S. § 12-1509 and § 12-1503 were not cited as a basis for review by  
   the court, the court lacked authority to correct the arbitration award. 
 
 G. Reasonable Expectations 
 
   State Farm v. Grabowski,  496 Ariz. Adv. Rep. 33  (App. Div. 1, 1/30/07)  
   (Judge Timmer). REASONABLE EXPECTATION REQUIRES   
   FINDING THAT INSURER HAD REASON TO BELIEVE INSURED  
   WOULD NOT HAVE AGREED TO EXCLUSION.  Plaintiff’s decedent  
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   and the decedent’s husband were named insureds under a State Farm  
   policy offering $100,000/$300,000 in primary limits along with umbrella  
   policy for $2,000,000, both written by State Farm.    
 
   Plaintiff’s decedent and plaintiff’s decedent’s husband died in a one  
   vehicle accident where the husband was the driver.  The plaintiff brought a 
   wrongful death claim against the husband driver.  State Farm took the  
   position that Exclusion Ten of the umbrella policy precluded plaintiff from 
   recovering under the umbrella policy because it excluded coverage for  
   injury to an insured.    
 
   Plaintiff argued that this exclusion defeated the insured’s reasonable  
   expectations.   Specifically she argued that the insureds would have never  
   accepted the umbrella coverage had they known that this exclusion applied 
   to them.    
 

In granting State Farm’s request for a new trial, the Court of Appeals 
found that the trial court did not instruct the jury as to an essential element 
of the jury’s inquiry: Whether State Farm had reason to believe that the 
insureds would not have agreed to the exclusion if they had been aware of 
its presence in the policy (Restatement § 211(d)).  The Court of Appeals 
found that the trial court had properly instructed the jury that it could find 
the exclusion violated the insured’s reasonable expectations if (1) the 
insureds did not receive full and adequate notice of the exclusion and it 
was unusual, unexpected, or emasculated apparent coverage, (2) some 
activity that could be attributed to State Farm would have created an 
objective impression of coverage in a reasonable insured, or (3) some 
activity that could be attributed to State Farm induced the insureds’ belief 
they had coverage despite the exclusion.  Based on this instruction, the 
jury could have found that the insured’s reasonable expectations were 
defeated even if the insureds did not read the provision provided it was 
“unusual.”  Despite the fact that in response to an interrogatory the jury 
found the exclusion to be “bizaare or unexpected in nature, or 
commercially unreasonable,” because the trial court did not advise the jury 
that it was to determine whether State Farm had reason to believe the 
insureds would not have agreed to the exclusion, this assumption would 
not be made. 

 
Interestingly, State Farm was successful on this appeal despite the fact that 
both parties failed to send the trial transcript up to the Court of Appeals 
and therefore it was not considered by the court.  Additionally, State Farm 
never moved for new trial.  The Court found that an appealing party need 
not pursue a Motion for New Trial before appealing where its argument on 
appeal concerns only the legality of a challenged jury instruction rather 
than whether the evidence supported it.  
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III. Civil Procedure 
  
 A.        Statute of Limitations  
 

1. Proper Letter to Clerk of Court 
 

  Rowland v. Kellogg Brown and Root, Inc., 210 Ariz. 530, 115 P.3d 124  
  (App. 2005) (Judge Espinosa). A LETTER STATING ONLY THAT  
  THE PLAINTIFF WAS INJURED BY AN EMPLOYEE    
  OF THE DEFENDANT, WHERE THE ACCIDENT OCCURRED, AND  
  CLAIMED A RIGHT TO LIABILITY DAMAGES, ALTHOUGH NOT  
  IN COMPLIANCE WITH THE RULES OF CIVIL PROCEDURE WITH 
  RESPECT TO PROPER FORM WAS SUFFICIENT TO TOLL THE  
  STATUTE OF LIMITATIONS.  Plaintiff was injured and hired an  
  attorney who later withdrew after advising him of the deadline for filing a  
  complaint.  Just a few days before the running of the two year personal  
  injury statute of limitations under A.R.S. § 12-542, the plaintiff sent a  
  letter to the clerk of the Cochise County Superior Court stating “On  
  September 28, 2001, James D. Rowland was injured by a fork lift operator 
  employed by Brown and Root.  The accident took place at Ft. Huachuca,  
  Arizona.  Law suite (sic) would be for Liability damages, bodily injuries,  
  down time, and medical expenses, in the amount of Five million dollars.    
  Please call me with any questions.”  The clerk sent the letter back,   
  refusing to file it because it did not comply with the rules.  The plaintiff  
  then obtained another attorney who filed the lawsuit but not within the 2- 
  year statute of limitations although it was timely served under the rule  
  of abatement.   The Court of Appeals reversed the trial court’s grant of  
  summary judgment based upon a violation of statute of limitations.  The  
  Court of Appeals found that although the letter sent by the plaintiff was  
  technically deficient in a number of respects, Arizona is a notice pleading  
  state and it was adequate to toll the statute of limitations even though it  
  violated Rules 8, 10 and 16 of the Arizona Rules of Civil Procedure.   
  Finally, the Court found that the letter would not be subject to dismissal  
  under Rule 12(b)(6) because it did contain “a short and plain statement of  
  a claim showing that the pleader is entitled to relief.” 
 
  2. Medical Malpractice Vulnerable Adult Under Probate Code 
 
  In Re The Estate of Winn, 212 Ariz. 117, 128 P.3d 234 (App. 2006).   
  WRONGFUL DEATH/PROBATE: ATTEMPT TO AVOID 2   
  YEAR STATUTE OF LIMITATIONS FOR MEDICAL MALPRACTICE 
  WRONGFUL DEATH CASE BY SEEKING APPOINTMENT AS  
  PERSONAL REPRESENTATIVE OF THE ESTATE AFTER THE 2  
  YEARS AND THEN BRINGING THE CLAIM ON BEHALF OF THE  
  ESTATE IS BARRED BY A.R.S § 14-3108(4), WHICH PROHIBITS  
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  THE USE OF ASSETS IN THE ESTATE TO PROSECUTE AN   
  ACTION MORE THAN TWO YEARS AFTER DEATH.  Here the  
  decedent’s claim for medical malpractice and adult abuse survived her  
  death and became an asset of the estate and could be brought by the  
  personal representative of the estate if brought timely.  Only the personal  
  representative of the deceased may bring an action under A.R.S. § 14- 
  3110 for violation of the Adult Protective Services Act A.R.S. § 46-455  
  (B).  But A.R.S. § 14-3108(4) requires such action be brought within 2  
  years of death if assets of the state must be used to pursue the claims.   
 
  3. Relation Back/Statute of Limitations Rule 15(c) of the Arizona Rules  
   of Civil Procedure 
 

Tyman v. Hintz Concrete, Inc., 493 Ariz. Adv. Rep. 13 (Sup. Ct., 
12/15/06) (Justice Hurwitz).WHERE THERE WAS A MISTAKE OF 
IDENTITY OF THE PROPER DEFENDANT IN AN ATTEMPT TO 
AMEND THE COMPLAINT TO NAME THE NEW DEFENDANT, 
THE ANALYSIS OF THE REQUIREMENT THAT THE NEW 
DEFENDANT KNEW OR SHOULD HAVE KNOWN THAT BUT FOR 
A MISTAKE OF IDENTITY OF PROPER PARTY THEY WOULD 
HAVE BEEN NAMED IS THE PROPER ANALYSIS.  The plaintiff 
tripped and fell at a sidewalk construction site where she was injured and a 
lawsuit followed.  Plaintiff had difficulty identifying the proper defendant 
responsible for the construction.   Two days before the statute of 
limitations ran she filed a complaint naming a multitude of defendants.   
Later she determined exactly who should have been sued and filed an 
amended complaint with the proper defendant Hintz Concrete, Inc.  This 
amended complaint was served upon the proper defendant 84 days after 
the statute of limitations had expired.   The defendant’s motion to dismiss 
on the grounds the statute of limitations had run was properly granted.    
 
Under Rule 15(c) of the Arizona Rules of Civil Procedure, an amendment 
will relate back if it arises out of the same “conduct, transaction or 
occurrence” alleged in the original complaint within the period of time 
provided by law for commencing the action and during that period the new 
defendant either knew or should have known that but for a mistake 
concerning the identity of the proper party the new defendant would have 
been named in the original complaint.  This rule only requires the 
defendant know or should have known of the mistake within the statute of 
limitations period “plus the period provided by Rule 4(i) for service of the 
summons and complaint.”  It is also not necessary that the new defendant 
know of the “occurrence” alleged in the complaint.    
 
However, here there was no “mistake” about who the proper party should 
have been.   What the plaintiff knew or thought he knew at the time of the 
original pleading is the relevant datum in respect to the question of 
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whether a mistake concerning identity actually took place.  Here there was 
no mistake, as when the initial complaint was filed the plaintiff did not 
know or think she knew that the original defendants were liable for her 
injuries.  Rather she believed that the original defendants were not liable 
and she was simply unaware of who was liable.   Naming a “John Doe” 
defendant in the initial complaint is not a Rule 15(c)(2) mistake.  It is not a 
mistake to name placeholder defendants while the plaintiff attempts to 
identify the appropriate parties.   

 
B. Offers Of Judgment 

 
    Short v. Petty, 213 Ariz. 103, 139 P.3d 621 (App. Div. 1, 07/27/06), (Judge  
    Parker). WHERE UNAPPORTIONED JOINT OFFER OF JUDGMENT   
    PROVIDES OFEREES WITH ABILITY TO MAKE MEANINGFUL CHOICE,  
    JOINT OFFER NEED NOT BE APPORTIONED IN ORDER TO COMPLY  
    WITH  RULE 68.  Defendants made a joint offer of judgment under Arizona Rule 
    of Civil Procedure 68 to the plaintiffs, a husband and wife, in the amount of  
    $100,000.  Ultimately, a joint verdict was rendered by the jury in the sum of  
    $20,000.  Both plaintiff and defense counsel agreed to a single verdict form to 
    include an award for the wife’s personal injury and the husband’s lost consortium  
    claim. 
   
    Duke v. Cochise County, 189 Ariz 35, 938 P.2d 84 (App. 1996) held that an  
    unapportioned Offer of Judgment was not valid and sanctions would not issue  
    despite the fact that the ultimate verdict was less than the Offer of Judgment.  An  
    exception to this rule is carved out in Shepard v Crowe-Barker Paul, 192 Ariz. 539, 
    968 P.2d 612 (App. 1998), where apportionment was not required because the  
    action was initiated by a father on behalf of his minor son in a representative  
    capacity and the claims at issue were divided due solely to the child’s minority.   
 
    Because Rule 68 is written in the plural it does not, on its face, preclude all  
    unapportioned offers of judgment.  Further, because the public policy is to avoid  
    rather than promote litigation, a blanket prohibition against joint offers puts a  
    burden on the offerer, whether plaintiff or defendant, that cuts against this policy.  
    An unapportioned Offer of Judgment is more likely to be allowed where the offer is 
    nonetheless specific enough so that it can be determined at the time of judgment  
    whether the offer or the judgment favored the offeree.   
 
    In short, the Court must analyze the requirement for an apportioned Offer of  
    Judgment on a case by case basis.  As part of this determination, the trial court  
    should also consider whether the joint unapportioned offer, when compared to the 
    judgment finally obtained, provided the offerees with the ability to make a  
    meaningful choice between accepting or rejecting the offer and going forward with 
    the litigation.  Here, the Offer of Judgment was in the same form as the judgment  
    that was finally obtained.  Although the offer was unapportioned, so was the  
    judgment.  The claims upon which the offer was based were intertwined.  The  
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    offerees were represented by the same counsel.  There is no indication that the  
    offerees were unable to make a meaningful choice between the joint offer and  
    continuing the joint prosecution of their claims at trial.  The key is, the parties were 
    able to make a meaningful choice.   

 
B. Service of Process  

1.  Service by Publication – Service by Certified Mail 
Barlage v. Valentine, 210 Ariz. 270, 110 P.3d 371 (App. 2005) (Judge 
Pelander). SERVICE BY CERTIFIED MAIL MAY BE PERFECTED BY 
SERVING DEFENDANT’S MAIL RECEIVING AGENCY.  Plaintiff 
sued defendant and attempted to serve process by mail and by publication.  
A default judgment of $784,000 was ultimately entered but that was set 
aside by the trial court due to ineffective service of process.   Rule 4.2(f) 
requires that a party who serves pleadings by publication file an Affidavit 
showing the manner and dates of publication, sufficient facts to 
demonstrate due diligence was made to locate the defendant before using 
this means of service and showing the defendant was in fact avoiding 
service.   Here, plaintiff’s affidavit made conclusionary remarks without 
specific facts to support either of these points and therefore service by 
publication was ineffective. 

 
However, service by certified mail was effective where the process was 
sent by certified mail to the address listed on the defendant’s driver’s 
license, a Texas UPS store where the defendant had signed an application 
specifically authorizing the store to accept “restricted delivery mail” on 
behalf of the defendant.  Although the application was a boilerplate form 
contract, there was a separate box which the defendant checked to extend 
authorization to accept this type of mail. 
 
Rule 4.2(c) requires proof that the pleadings were “in fact received by the 
party” and under principal-agent relationship law, the agent can be given 
the ability to act on behalf of the principal even to the point of accepting 
service of process.  Here, defendant’s unconditional authorization to the 
UPS store to accept certified mail on her behalf met the requirements of 
Rule 4.2(c).   

 
  2. Savings Statute 
 
   Maher  v. Urman, 211 Ariz. 543, 124 P.3d 770 (App. 2005)   
   (Judge Pelander).  SERVICE OF PROCESS: WHERE    
   THERE WAS A FAILURE TO TIMELY SERVE DEFENDANTS, BUT  
   WITH NO GOOD CAUSE SHOWN AND NO EXCUSABLE   
   NEGLECT, THE TIME WOULD NOT BE EXTENDED UNDER THE  
   SAVING STATUTE.   In a legal malpractice action, the plaintiff filed suit 
   and the summons was issued on June 22, 2004.  Service was not obtained  
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   prior to September 24, 2004, when the trial court’s calendar services  
   department issued a notice of impending dismissal, informing plaintiff the  
   complaint would be dismissed without prejudice 30 days from that date  
   unless good cause was shown why the service was not made in   
   compliance with Rule 4.  On October 22, plaintiff attempted to file a  
   request to extend the time to serve the defendants, which was denied by  
   the court on October 25.  With the court finding “no sufficient good legal  
   cause.” The summons and complaint were ultimately served October 29th,  
   nine days after the time limit prescribed in Rule 4(i), Arizona Rules of  
   Civil Procedure, and thirty-five days after the notice of impending   
   dismissal.  Rule 4(i) was amended in  1996 to allow the court to extend  
   time if there is a showing of “good cause or extenuating circumstances.”    
   On the record, the Court of Appeals found that there was an adequate basis 
   to conclude the trial court had considered the good cause and extenuating  
   circumstances arguments and properly rejected them.  The Court of  
   Appeals further found that the plaintiff did not demonstrate good cause in  
   arguing that he was an unrepresented lay person, untrained in the law,  
   facing a medical situation requiring surgery, tied up another complex  
   litigation, and that he thought a federal government investigation might  
   render the need to pursue the  complaint unnecessary. 
 
   Other cases raising more sympathetic reasons than this were rejected as  
   not demonstrating adequate good cause (e.g., change of attorney,   
   defendants having been aware of the potential lawsuit and plaintiffs  
   having made unsuccessful attempts to serve defendants who resided in  
   China, excuses of illness and bankruptcy, where service was made four  
   days after the one year time period, change of attorney where prior   
   attorney had failed to amend complaint to name proper defendants nearly  
   ten months after ascertaining their identity).  Although many excuses were 
   given, there was no evidence that demonstrated the affirmative steps  
   plaintiff had taken that would show due diligence.  The fact that he was  
   unrepresented  until December 20, 2004 does not allow for more leniency  
   under the rules. If one undertakes to represent himself, he is entitled to no  
   more consideration than if he had been represented.  Dismissing a case  
   with prejudice when as a practical matter the claim will be forever barred  
   because of the statute of limitations is not a reason to extend the time.   
 
   Under Rule 60(c) neglect is excusable if it might be the act of a reasonably 
   prudent person under the same circumstances.  Here, the negligence was  
   not based upon a clerical error but rather the plaintiff’s ignorance of the  
   rule or a strategic attempt to delay service. 
 
   A.R.S. § 12-504, the savings statute, will excuse the delay where it can be  
   shown that the plaintiff acted reasonably and in good faith, where he  
   prosecuted his case diligently or vigorously, where a procedural   
   impediment exists which affects his ability to file a second action, and  
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   where either party would be substantially prejudiced.  The burden is on the 
   plaintiff to present the circumstance justified as relief, if the plaintiff  
   cannot  establish that he vigorously prosecuted the case or that diligent  
   efforts were made to effect service within the 120 days of filing the  
   complaint.  In fact, plaintiff demonstrated that he was capable of properly  
   effecting service when he did so upon learning the trial court had denied  
   his motion to extend the time for service.  Finally, the finding that the  
   plaintiff failed to establish good cause under Rule 4(i) logically compels  
   the same conclusion that the plaintiff failed to demonstrate due diligence  
   for purposes of A.R.S.§ 12-504.       
 

C. Arbitration 

 1. Arbitration 
Ziemak v. Schnakenberg, 212 Ariz. 43, 127 P.3d 59, (App. Div. 2, 
5/31/05) (Judge Eckerstrom). ARBITRATION/APPEAL FROM 
ARBITRATION.  PRE-JUDGMENT INTEREST ON LIQUIDATED 
CLAIM INCLUDED IN DETERMINATION AS TO WHETHER OR 
NOT THE RESULT ON APPEAL FROM ARBITRATION EXCEEDS 
BY 25% THE ARBITRATION AWARD AND THUS ENTITLES THE 
PREVAILING PARTY TO ATTORNEYS’ FEES AND COSTS/JURY 
FEES EXCLUDED FROM CALCULATION.  Plaintiff alleged that the 
defendant provided financial services and insurance advice and served as 
Plaintiff’s health insurance agent.  When her health insurer notified her 
that the coverage would cease, she asked her agent/defendant to find 
alterative coverage.  He responded that he had spoken with the existing 
carrier and that they would not cancel her coverage until she found 
alterative insurance.  The agent/defendant then found alternative 
insurance, but this insurance was not to go into effect for several months.  
In the interim Plaintiff suffered a horseback injury and the initial carrier 
denied her coverage, claiming the coverage had been cancelled.  Plaintiff 
sued her agent/defendant for negligence in the procurement of insurance, 
breach of contract, negligent misrepresentation, and fraud. The case was 
submitted to compulsory arbitration and an award in favor of the plaintiff 
in the amount of $7,370 was issued, along with $559.55 in costs and a 
55% “at fault” finding against the defendant.   
 
Plaintiff appealed, and after a two day trial obtained a jury verdict for 
$13,150.50 and a finding that the Defendant was 70% at fault.  This 
resulted in a net verdict of $9,205.25.  Thereafter, the Defendant sought 
$16,309.40 in attorneys’ fees and $566.35 in costs from the Plaintiff 
pursuant to A.R.S. § 12-133 and Rule 76(f) of the Arizona Rules of Civil 
Procedure, claiming that the judgment, excluding jury fees, did not exceed 
the arbitration award by 25%.  Plaintiff filed a motion for additur claiming 
the verdict did not adequately compensate her for out of pocket medical 
expenses and she was entitled to an additional $1,600.  She further 
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claimed a right to pre-judgment interest on her liquidated damages and 
that as a prevailing party she was entitled to recover her court costs.  
Finally she challenged defendant’s claim for attorneys’ fees on the ground 
that properly calculated her judgment exceeded the arbitration award by 
25%.   
 
The trial court rejected the pre-judgment interest claim on the grounds it 
had not been raised until her reply on the motion for additur.  The court 
rejected the plaintiff’s motion for additur but modified the award of the 
plaintiff to include $611.55 in costs not reflected in the initial judgment.  
The court then ruled that the judgment did not exceed the initial judgment 
by 25%, and therefore defendant was entitled to attorneys’ fees and costs.  
After deducting defendant’s attorneys’ fees and costs from the trial verdict 
the trial court entered a final judgment in the net amount of $7,670.50 in 
favor of the defendant and against the plaintiff.  In short, plaintiff’s verdict 
and judgment on appeal fell $95.00 short of the $25,000 threshold where 
jury fees and pre-judgment interest was not included.   
 
The court of appeals found that because jury fees are not awarded to the 
prevailing party but rather must be paid to the court by the non-prevailing 
litigant, those fees did not render the judgment “more favorable” for the 
prevailing party.  Thus, although the trial judgment including jury fees 
mathematically is greater than the arbitration award by 25%, it was not 
25% “more favorable” to Ziemak as required by the statute and rule.  
Thus, although jury fees are part of the judgment, they should not be 
included in the calculation to determine whether or not the litigant 
appealing an arbitration award received a trial result 25% more favorable 
than the award. 
 
Rule 7.1 of the Arizona Rules of Civil Procedure allows the court to 
consider a request untimely when not brought in the way of a procedurally 
correct motion.  Here, plaintiff first asked for pre-judgment interest in a 
reply on the motion for additur and not by separate motion, so the court 
rejected it as untimely and in non-compliance with the rule.   Because the 
request, although not in proper form, was brought before final judgment 
was entered, it was timely and the court should have considered it in order 
to resolve the matter on the merits.  Because plaintiff’s claim was 
liquidated, plaintiff was entitled to pre-judgment interest, the trial court 
abused its discretion in not considering the request and awarding the pre-
judgment interest was part of the judgment for purposes of calculating the 
25% rule.  Thus, plaintiff’s judgment award on appeal from arbitration did 
comfortably exceed the 25% and defendant was not entitled to costs and 
attorneys’ fees.   
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2. Mandatory Arbitration Clause 
 

   Harrington v. Pulte Home Corporation., 211 Ariz. 241, 119 P.3d 1044  
   (App. 2005) (Judge Barker). A MANDATORY ARBITRATION   
   CLAUSE DOES NOT EVISCERATE THE PURPOSE    
   OF A CONTRACT TO PURCHASE A HOUSE, NEED NOT BE   
   CONSPICUOUS WHERE HAD THE BUYER READ IT, IT WOULD  
   HAVE PLAINLY INFORMED BUYER THAT HE WAS WAIVING  
   THE RIGHT TO A JURY TRIAL.   Plaintiffs as part of a class action  
   sued Pulte Homes for failing to reveal the fact their homes had been built  
   close to a Federal Aviation Administration jet engine test facility which  
   they claim reduced the value of their homes.  The defendant moved to  
   dismiss plaintiffs’ class action claims on the basis of the mandatory  
   arbitration clause in the contract.  Plaintiffs claimed the clause was   
   unenforceable because it defeated their reasonable expectations under the  
   policy and took away a fundamental right to trial by jury without their  
   conspicuously being informed of the loss of this right.  The Arizona Court  
   of Appeals found that in the purchase of a home. the primary purpose of  
   the contract would be to transfer ownership of the home to a buyer in  
   exchange for money.  An arbitration clause in the contract would not  
   eviscerate that primary right.  Here, the clause was plain and ambiguous  
   and, although it did not mention the fact that the buyers were waiving their 
   right to jury trial, that was the clear implication of the mandatory   
   arbitration clause.  Arbitration is favored and will be enforced and the  
   reasonable expectation doctrine does not apply, particularly where the  
   party authoring the contract does not have reason to believe that the  
   signing party would not accept the contract with an arbitration clause in it.  
   There is no requirement that the waiver of a right to jury trial be   
   conspicuous in an agreement, as the right to a jury trial is commonly  
   waived in civil proceedings in the conspicuous waiver language.  Prior  
   decisions relate to a criminal defendant’s right to trial by jury and not  
   civil litigation. 
 

3. Supreme Court Power to Compel Attorneys to Arbitrate 
 

   Scheehle v. Justices of the Supreme Court of the State of Arizona, 211  
   Ariz. 282, 120 P.3d 1092 (2005) (Judge Snow). THE    
   ARIZONA SUPREME COURT HAS CONSTITUTIONAL   
   AUTHORITY TO PROMULGATE RULES REQUIRING MEMBERS  
   OF THE BAR TO PROVIDE LIMITED SERVICE AS ARBITRATORS. 
 

4. Arbitration Appellate Procedure 
  

   Carlisle v. Petrosky, 212 Ariz. 323, 130 P.3d 495, (App. Div. 1,   
   4/11/06) (Judge Ehrlich).  COURT MAY ALLOW APPELLANT TO  
   DISMISS HER OWN APPEAL OF AN ARBITRATION AWARD  

 50



   WHERE NO PLEADING OTHER THAN THE NOTICE OF APPEAL  
   HAS BEEN FILED AND DESPITE OBJECTIONS BY THE   
   APPELLEE.  Following an automobile accident and a compulsory   
   arbitration awarding the plaintiff $20,283.00, on the last day to appeal, the  
   plaintiff filed a notice of appeal from the arbitration award.  Fourteen days 
   later she filed a notice of dismissal of the appeal.  The defendant then  
   moved to strike the notice of dismissal.   The Superior Court dismissed the 
   appeal nonetheless.  Although Rule 76 does not explicitly give the right to  
   an appellant to dismiss her own appeal, the Court has inherent authority to  
   do so.   Comparison to Rule 41(a)(1) allowing a plaintiff to file a notice of  
   dismissal of a complaint any time before an answer or motion for   
   summary has been served is analogous.  Where the defendant also had a  
   right to appeal and did not, there is no prejudice to allowing the voluntary  
   dismissal of the appeal by the plaintiff to avoid the penalties inherent in  
   not getting any result at least 25% better than that awarded by the   
   arbitrator.  If the record demonstrated that the defendant did not file a  
   notice of appeal because she had been misled by the plaintiff or if the  
   record showed that in reliance on the plaintiff’s notice of appeal the  
   defendant had expended effort and money in preparing for a trial de novo,  
   that prejudice would exist and the dismissal of the plaintiff’s appeal would 
   be denied.   

 
D. Discovery 
 
 1. Excluding Witness Testimony as a Sanction 

 
   National Broker Associates, Inc. v. Marlyn Nutraceuticals, Inc., 211 Ariz.  
   20, 119 P.3d 477 (App. 2005) (Judge Irvine) DISCOVERY   
   SANCTIONS: IT IS APPROPRIATE FOR THE COURT TO EXCLUDE  
   A WITNESS FROM TESTIFYING AND AN EXPERT FROM   
   STATING OPINIONS THAT RELY UPON THE WITNESS’   
   TESTIMONY WHERE A PARTY FAILS TO COMPLY WITH THE  
   COURT ORDER AND PRODUCE THE WITNESS AT DEPOSITION.   
   In this commercial breach of contract case, the corporate plaintiff listed its 
   president in a disclosure statement as a witness it would call to prove up  
   a significant component of its damages.  Subsequently, the plaintiff’s  
   damage expert submitted a report which was based largely upon expected  
   testimony from this witness.  Thereafter, the defendant attempted to  
   depose the president but the plaintiff refused to produce him, stating he  
   was out of town and unavailable.  Finally the court ordered he be produced 
   within ten days. He was not.  Instead, the plaintiff’s counsel advised  
   defense counsel the witness was still unavailable and out of town and that  
   plaintiff’s counsel was going to seek to have the court’s order overturned.   
   Generally under Rule 30(b)(1) and 6(a), a deposition cannot be   
   conducted any earlier than 10 days from the date of the notice and this is  
   to be computed by not including weekends or holidays.   However, under  
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   Rule 30(b)(3), where the court decides to exercise its authority to order  
   production of the witness, it may enlarge or shorten this time period for  
   cause.  
 
   Consequently, the trial court ordered that the plaintiff could not present  
   evidence from this witness at trial and excluded its expert witness   
   testimony and report because it relied entirely upon the expected   
   testimony of this witness. This was an appropriate order under the   
   circumstances where a party is ordered to produce a witness, does not  
   comply with the court order, does not seek any relief from the court order  
   before the deadline runs, does not object to the deadline before it runs,  
   and provides no sound reason for not complying with the order.  
 
  2. Settlement with Other Defendants in Medical Malpractice Action 
 

Miller v. Kelly, 212 Ariz. 283, 130 P.3d 982, (App. 2006)(Judge 
Brammer). DISCOVERY/SETTLEMENT/MEDICAL MALPRACTICE: 
AMOUNTS PAID IN SETTLEMENT OF PREVIOUS MALPRACTICE 
CLAIMS BY DEFENDANT DOCTOR NOT DISCOVERABLE. In this 
medical malpractice, wrongful death action, the plaintiffs sought to 
discover the defendant doctor’s history with these types of claims.  The 
doctor revealed that he had been sued twice before and that both of the 
prior claims had been settled.  When asked the amount of the settlements 
the doctor refused to respond.  This special action was brought by the 
Mutual Insurance Company of Arizona (MICA) seeking an order 
overruling the trial judge’s determination that discovery of the   
settlement amounts was appropriate as it would be evidence with which to   
impeach the doctor concerning both his lay and expert opinions on the  
malpractice.  The Arizona Court of Appeals disagreed and reversed.  The   
Court found that the amount of prior settlements was not relevant to prove 
negligence or gross negligence in support of the underlying claim or a 
punitive damage claim as alleged by the plaintiffs. The Court further 
recognized that the mere fact the settlement agreement were “confidential” 
would not bar discovery of them in this case.   However, where the 
amount of the settlements proves nothing at  issue in the case allowing this 
discovery would further run afoul of the strong public policy in Arizona 
encouraging settlement of lawsuits as reflected in A.R.S. § 12-2238 which 
recognizes as a privilege those communications made during a mediation.  
Similarly, Rule 408 of the Arizona Rules of Evidence renders inadmissible 
evidence of a compromise or an offer of compromise.  

 
  3. Public Records 
 

    Griffis v. Pinal County, 213 Ariz. 300, 141 P.3d 780, (App., Div. 2, 08/04/06)  
    (Judge Pelander). E-MAILS GENERATED BY PUBLIC EMPLOYEE ARE NOT 
    NECESSARILY PUBLIC RECORD, WHERE E-MAILS DO NOT PROVIDE  
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    PUBLIC WITH KNOWLEDGE OF ACTIVITY OF PUBLIC OFFICER   
    CONCERNING MANNER IN WHICH HE CONDUCTS HIS OFFICE AND  
    PERFORMS HIS DUTY.  The Pinal County Manager had served 16 years before  
    being suspended in December 2005, because it was believed he had purchased  
    weapons with funds belonging to the County Sheriff.  Phoenix Newspapers, Inc.,  
    sought production of all of Griffis’ e-mails as part of an investigative report they  
    were conducting.  These e-mails included communications of a purely personal  
    nature including e-mails regarding a personal vacation and purchases from on-line 
    retailers. 
 
    PNI took the position that all e-mails on a government computer used at work by a 
    government employee are public records.   The Arizona Court of Appeals   
    disagreed, finding that these e-mails are only discoverable under A.R.S. § 39- 
    121.01(B).  Arizona Supreme Court case law finds a document constitutes  a public 
    record if it is required to be kept or necessary to be kept in the discharge of  
    a duty imposed by law or provides the public with knowledge about the activities of 
    a public officer and of the manner in which he conducts his office and performs his 
    duty.  Here, Griffis’ personal e-mails do not necessarily provide the public with  
    knowledge of his county-supported activities. 
 
    The court further found that e-mails today are so widespread and used in so many  
    different contexts that they are analogous to telephone calls.  The Court noted that 
    because of their transitory nature, the content of telephone calls generally would not 
    be considered a public record. 

 
  4. Expert Witnesses 
 

    Green v. Nygaard,  213 Ariz. 460, 143 P.3d 393, (App. Div. 2, 9/28/06)  
    (Judge Pelander). SCOPE OF DISCOVERY OF EXPERT WITNESS  
    RETAINED IN ANTICIPATION OF LITIGATION.  In a divorce   
    proceeding, the wife listed an expert accountant who testified on her  
    behalf at a preliminary hearing.  Thereafter, the husband subpoenaed the  
    expert’s entire file.  The wife objected to production of the entire file and  
    ultimately produced only those portions of the file she felt were relevant to 
    the issues he had testified on.  She also withdrew him as a listed expert  
    witness for trial.  Nonetheless, the husband sought production of the entire 
    file and the Court Commissioner ruled that any privilege with respect to  
    that file had been waived when the expert was called as a testifying expert  
    in a preliminary matter even though the documents may have been   
    privileged when the witness was serving as a consulting expert. 
 
    Generally the scope of discovery related to a testifying expert is quite  
    broad, including issues related to the expert’s relationship with the hiring  
    party and its counsel.  In contrast, discovery from a consulting expert is  
    prohibited except upon a showing of exceptional circumstances.   
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    In Emergency Care Dynamics, Ltd. v. Superior Court, 188 Ariz. 32, 932  
    P.2d. 197 (App. 1997), Division 1 held that once a consulting expert  
    testifies, any privilege of the consultant is waived.  Once a consultant is  
    de-listed, the privilege and work-product protections can be reinstated,  
    provided the witness is taken off the list before he or she actually testifies.  
    Once he or she testifies, waiver occurs. 
 
    The mere designation of an expert witness as a testifying expert does not  
    create a “permanent waiver of work-product protection that cannot be  
    revoked.”  Further, even when a consulting expert is listed as a testifying  
    expert and does testify in a preliminary matter for a limited purpose during 
    a pretrial hearing and after the parties have resolved by stipulation the  
    matter on which the expert previously testified, the privilege and work- 
    product protections can be restored.  The waiver is not complete when the  
    witness testifies for a limited purpose and to a limited scope.  Here, the  
    expert testified at a preliminary matter concerning the issue of distribution  
    of assets, but thereafter the parties reached a stipulation resolving the  
    distribution of assets.  The expert did not testify on other issues and was  
    withdrawn as an expert before trial.  As such, the discovery protections  
    were reinstated and his file was not discoverable.  The defendant had no  
    interest or need for this expert’s file once he was withdrawn.  It was  
    important to the court’s ruling that neither the expert’s prior testimony nor  
    the stipulated distribution of assets agreed to by the parties would have  
    any bearing on the final resolution of any issue at trial. 

 
  5. Discovery 
 

    Tritschler v. Allstate Ins., Co., 213 Ariz. 505, 144 P.3d 519, (App., Div. 2,   
    10/12/06) (Judge Howard). INSURANCE BAD FAITH ON FLOOD DAMAGE  
    AND PROPERTY INSURANCE CLAIM/FAIRLY DEBATABLE WHERE  
    THERE IS AMBIGUITY IN INSURANCE POLICY BUT DICTUM IN CASE  
    SUPPORTING PAYMENT/DISCOVERY DISPUTE INVOLVING REQUEST  
    FOR 30(b)(6) DEPOSITION CONCERNING PRACTICES IN OTHER STATES 
    WHERE INSURANCE VARIES FROM STATE TO STATE AND REQUEST  
    WAS UNDULY BURDENSOME/PUNITIVE DAMAGES: AND NO EVIDENCE 
    OF EVIL MIND.   The plaintiffs’ home was flooded after a severe rain storm.  He 
    contacted his insurance company, Allstate, which told him to contact “Better Way” 
    to perform emergency repairs because Better Way was in Allstate’s “Quality  
    Vendor Program.”  Better Way was hired and undertook to do the work, but after a 
    period of time when the insured became dissatisfied with the quality of the work,  
    Better Way was asked to leave the job.   The insured complained to Allstate about 
    the workmanship and said he intended to complete the remaining repairs himself.  
    Allstate offered to allow the plaintiff/insured to cash out his repair claim which the 
    plaintiff accepted.  Allstate paid Better Way for the work they had performed and  
    paid plaintiff the difference minus the 10% profit and overhead charge   
    that was built into Better Way’s estimate with a note that stated “If you decide to  
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    use a general contractor, please submit signed contract or paid bill and Allstate will 
    reimburse the contractor overhead and profit.”   
 
    Subsequently an independent adjuster submitted a demand on behalf of the plaintiff 
    insured for the “warranty claim” which included $7,967.00 for general contractor’s 
    overhead and profit fees.   Allstate refused to pay the contractor overhead and  
    profit.  The plaintiff sued Allstate for bad faith and Better Way for substandard  
    repairs. Allstate and Better Way were granted summary judgment at the trial court 
    level.   
 
    The Arizona Court of Appeals read the Allstate policy provisions governing this  
    payment to be ambiguous, but rather than finding coverage based upon that  
    ambiguity, and more in line with Darner, the Court without applying a “reasonable 
    expectations” analysis interpreted the policy provision in a way that all the language 
    would be “harmonious.”  As such, the Court concluded that under these   
    circumstances where the insured elected to repair the damage himself, he was  
    entitled to “actual cash value” payment from Allstate because the policy provides  
    that Allstate “does insure the Insured named in the Declarations and legal   
    representatives, to the extent of the actual cash value of the property at the time of 
    loss.”   Accordingly, under this Allstate policy, absent satisfactory and completed  
    direct repairs by Allstate, all insureds are eligible to receive the actual cash value of 
    the damage sustained to their properties.  This is true regardless of whether or not  
    the insured chooses to repair or replace the damaged property.   Sub-section C of  
    the policy provides that the insured “may make a claim for additional payment . . . 
    if [the insured] repair[s] or replace[s] the damaged property within 180 days of the 
    actual cash value payment.”    
 
    The Allstate policy does not state whether or not “actual cash value” includes profit 
    or overhead charges.  Although Zuckerman v. Transamerica Insurance Co., 133  
    Ariz. 139, 141, 650 P.2d 441, 443 (1982) supports the insured’s position that these 
    items should be included, the Court found the language in Zuckerman to be dictum.  
    The Court then looked to the law in other jurisdictions and found the more  
    persuasive and majority view to be that profit and overhead are to be included in  
    defining actual cash value.   The Court further found that the purpose of this  
    transaction was to fully reimburse the insured for covered losses to the extent of the 
    coverage provided by the policy and that in buying the insurance, the insured  
    sought  protection and security from economic catastrophe.  Requiring payment of 
    overhead and profit likely to be incurred if the damage is repaired furthers that  
    purpose. The Court pointed out that actual cash value is an estimate of the needed  
    repairs and that a determination of the actual cash value is not based upon what the 
    insured actually pays to repair or replace the damaged property.  As a consequence, 
    the amount an  insured ultimately spends is irrelevant.  Further, regardless of  
    whether or not the insured hires a contractor or does the work himself, he would be 
    entitled to what he contracted for in the insurance policy which is the actual cash  
    value of the loss, which may include contractor’s overhead and profit when a  
    contractor would reasonably be used to make the repairs. 
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    Accordingly, the Court held that under the Allstate policy, actual cash value and  
    adjusting a property loss includes any cost that an insured would be reasonably  
    likely to incur in repairing or replacing a covered loss, regardless of whether the  
    insured intends to repair or replace the property.  If the repair would likely require a 
    contractor’s work, the contractor’s overhead and profit should be included in the  
    actual cash value.  However, the Court found that there was a fact question as to  
    whether or not a contractor was needed to perform the work in question.    
 
    With respect to the bad faith question, the plaintiff argued that Allstate’s   
    withholding of the contractor’s profit and overhead was bad faith and that Allstate 
    improperly received summary judgment on the bad faith question.   Allstate  
    responded that because the law is unsettled in this area, its position was “fairly  
    debatable” and thus could not be unreasonable and form the basis for a bad faith  
    action.  However, the Court of Appeals found that because Zuckerman (casting  
    doubt on the practice of withholding overhead and profit) was on the books at the  
    time this claim’s decision was made, a jury could conclude Allstate acted in bad  
    faith. Accordingly, the Court found that there was a question of fact on the bad faith 
    issue to be submitted to the jury.    
 
    With respect to punitive damages, there was no evidence submitted that Allstate had 
    an “evil mind, or had consciously pursued a course of conduct knowing that it  
    created a substantial risk of significant harm to others” or that defendant’s   
    “conscious disregard of the interest and rights of others” was the motivation for  
    Allstate’s conduct.  In fact, the evidence showed that Allstate agreed to pay Better 
    Way the actual cash value including its overhead and profits and to repair the  
    insured’s damaged property.   Allstate also paid the insured the remaining amount 
    on Better Way’s estimate after the plaintiff terminated Better Way, less the  
    overhead and profit, and agreed to pay overhead and profit if the insured hired  
    another contractor.    
 
    Finally, with respect to the discovery dispute whereby the plaintiff had listed some 
    64 areas of inquiry on a 30(b)(6) deposition and the Court had granted Allstate’s  
    Motion for Protective Order, the trial court was sustained.  On appeal, the Plaintiff 
    concentrated on three areas of inquiry, specifically whether or not Allstate has  
    engaged in similar practices with similar policy language in other jurisdictions and 
    had received judicial or administrative rulings on this issue in other jurisdictions.   
    The Appellate Court found that because the law of insurance varies from   
    jurisdiction to jurisdiction, the trial court may properly conclude that this inquiry  
    would not reasonably lead to the discovery of relevant evidence.  Not to mention  
    the fact that this would be an unduly burdensome task for Allstate to gather such  
    information.   
 
    Finally, Better Way’s Motion for Summary Judgment was sustained by the Court of 
    Appeal because the plaintiff could prove no damages as a result of Better Way’s  
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    alleged misconduct.  Because the Plaintiff was fully compensated for the Better  
    Way work and the work was completed there could be no damage claim.   
  

 E. Jurisdiction 
 
  1. Parties Not Residents of Arizona and Arizona Without Interest 
 
   Austin v. Crystaltech Web Hosting, 211 Ariz. 569, 125 P.3d 389 (App.  
   (2005) Judge Portley).  DEFAMATION/COMMUNICATIONS   
   DECENCY ACT PROVIDES IMMUNITY FROM DEFAMATION  
   CLAIMS TO INTERACTIVE COMPUTER SERVICE. PERSONAL  
   JURISDICTION: WHERE NEITHER PLAINTIFF NOR DEFENDANT  
   IS A RESIDENT OF ARIZONA AND ARIZONA HAS NO INTEREST  
   IN ENFORCING INDONESIAN LAW WHICH BOTH AGREE   
   APPLIES TO THE DISPUTE, THERE WOULD NOT BE SUFFICIENT  
   CONTACT WITH ARIZONA FOR PERSONAL JURSIDICTION.   
   Crystaltech Web Hosting provides an internet website hosting company in  
   Maricopa County. Defendant Daniels, operating a travel-related business  
   in Bali, posted on his website that he was going to file criminal charges  
   against plaintiff Austin who operated a separate travel-related business.  In 
   analyzing common law defamation claims, a defendant may be treated as a 
   primary publisher (book or newspaper), conduit (telephone company), or  
   distributor (bookstore, library or news dealer).  Primary publishers are  
   held to the same standard as authors because they actively cooperate in the 
   publication.  Conduits, on the other hand, lack the ability to screen and  
   control the information and are therefore ordinarily immune from liability.  
   Distributors are, however, subject to an intermediate standard of   
   responsibility and may be liable if they know or have reason to know of  
   the defamatory nature of the matter they disseminate.  The internet is  
   unique  to these traditional categories and Congress enacted the   
   Communications Decency Act in 1996 to promote its development and  
   use.  (47 U.S.C. § 230 (b)(3)-(4)  The statute essentially provided that a  
   provider or user of interactive computer services would not be treated as a  
   publisher or speaker, and further that no provider would be liable for  
   voluntarily in good faith attempting to restrict access to obscene, harassing 
   or otherwise objectionable material that is constitutionally protected, or  
   not, for that matter, making the technological means available to others to  
   restrict access to this material.  Congress intended to encourage self-  
   regulation in the industry.   
 
   The plaintiff here claims that the defendant was a “distributor” and that the 
   statute did not apply to it.  To the contrary, the Fourth Circuit has already  
   determined that Congress intended the immunity apply both to   
   publishers and distributors, and it will apply here.  Accordingly, the  
   defendant was immune for duplication of the alleged defamatory post  
   regarding the plaintiff.   
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   The individual defendant, Daniels, who posted the matter was not subject  
   to jurisdiction in Arizona as his only contact with Arizona was the   
   “fortuitous” contracting to his have website hosted with Crystaltech.    
   Neither the plaintiff nor defendant Daniels is an Arizona resident and  
   neither lives here.  Arizona has no real interest in resolving a   
   dispute between two Bali travel-elated competitors.  The plaintiff does not  
   dispute Daniel’s claim that Bali law governs the dispute and Arizona has  
   no interest in the substantive law of Indonesia.  According, Arizona has no 
   specific interest in the alleged wrongful conduct or the alleged harm to a  
   British citizen that would compel an Arizona court to protect the   
   plaintiff’s interest. Personal jurisdiction over Daniels would be   
   unreasonable.  
 
  2. Minimum Contacts 
  

Zicam Product Liability Cases v. Zensano, Inc., 212 Ariz. 85, 127 P.3d 
903 (App. 2006) (Judge Ehrlich).  WHERE CALIFORNIA 
DEFENDANTS HAD A RELATIONSHIP WITH AN ARIZONA 
LIMITED LIABILITY COMPANY BUT THERE WAS NO EVIDENCE 
OF ANY ACTIVITY  OR CONTACT WITH ARIZONA WITH 
RESPECT TO THE DESIGN, MANUFACTURE, AND SALE OF THE 
PRODUCT, PLAINTIFF’S PRODUCT LIABILITY CLAIMS MUST 
FAIL FOR LACK OF PERSONAL JURISDICTION IN ARIZONA.  
Numerous individuals, some residing in Arizona, filed a products’ liability 
suit against the California defendants and an Arizona limited liability 
company alleging permanent impairment and loss of senses of smell and 
taste as a result of using the defendant’s cold remedy nasal gel.  
Defendants moved to dismiss for lack of jurisdiction and plaintiff was 
given time to develop  facts to support jurisdiction.  Although documents 
were ultimately presented to the court suggesting discussions with respect 
to the California companies loaning money and otherwise transacting 
business with the Arizona limited liability company, there was no 
evidence submitted that any of these loans or transactions ever were 
consummated or that any activity related to them actually took place in 
Arizona, and for this reason, personal jurisdiction was found to be lacking.   

 
 
 F. Change of Judge 
 

1. Right to Change on Remand 
 

   Anderson v. Contes, 212 Ariz. 122, 128 P.3d 239 (App. 2006) (Judge  
   Hall).  NOTICE OF CHANGE OF JUDGE AS MATTER    
   OF RIGHT ON REMAND FOR NEW TRIAL: WHERE REMAND IS  
   BASED ON INSUFFICIENCY OF TRIAL COURT’S EXPLANATION  
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   AND NOT THE INSUFFICIENCY OF THE EVIDENCE, NOTICING  
   TRIAL JUDGE AS A MATTER OF RIGHT DOES NOT EXIST.  When  
   appellate court remands case for an entirely new trial, litigants are entitled  
   to notice a change of judge as a matter of right pursuant to Rule   
   42(f)(1)(E).  However, where the trial court is simply asked to amplify on  
   its findings or make additional findings, even if this requires the taking of  
   evidence, the right to notice the judge does not exist under Rule   
   42(f)(1)(E). 
 
 G. Notice of Claim 
 
  1. Rules of Civil Procedure – Notice of Claim 
 
   Falcon v. Maricopa County, 213 Ariz. 525, 144 P.3d 1254, (en banc  
   2006). NOTICE OF CLAIM MUST BE SERVED UPON CHIEF   
   EXECUTIVE OFFICER, SECRETARY, CLERK OR RECORDING  
   OFFICER WITHIN 180 DAYS; SERVICE UPON ONE MEMBER OF  
   COUNTY BOARD OF SUPERVISORS IS INSUFFICIENT.  A.R.S.  
   § 12-821.01(A) and Rule 4.1(i) of the Arizona Rules of Civil Procedure  
   govern when a party has a claim against a governmental entity in Arizona.  
   Here, the plaintiff’s decedent died at Maricopa Medical Center and the  
   survivor served a Notice of Claim upon one member of the Maricopa  
   County Board of Supervisors.  The County did not respond and the  
   plaintiff filed suit.  The County then moved for summary judgment on the  
   basis that the notice was not served on the proper person. 
 
   Although the Board of Supervisors of Maricopa County is its “chief  
   executive officer,” service on just one member of that Board would be  
   insufficient to comply with the statute or the rule.  Specifically “actual  
   notice and substantial compliance do not excuse failure to comply with the 
   statutory requirements of A.R.S. § 12-821.01(A).” 
 
   Although the individual members of the Board are officers of the County,  
   the Board cannot exercise its executive power except through collective  
   action of the majority of the Board because the County Board of   
   Supervisors is a “public body.”  Individual supervisors do not have the  
   power to direct and control the prosecution and defense of lawsuits.  The  
   court specifically found that “delivery of a Notice of Claim to only one  
   Board member does not further the purpose of [the statute] by providing  
   the County the opportunity to consider the claim and possibly settle it.”   
   Hence serving one member of the Board does not constitute service on the 
   “chief executive officer.” 
 
   Finally, the court found that the purpose of the statute and rule is defeated  
   by allowing service upon just one Board member to stand.  “As this case  
   illustrates, service of a Notice of Claim upon a single member of a multi- 
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   member political entity does not necessarily result in successful notice to  
   the entity as a whole, which is the point of [the statute and the rule].”  The  
   court went on to note that to allow this service to stand would create  
   problems for many part-time Boards of other governmental entities  
   throughout the State as well as to those members who might be served and 
   automatically assume everyone else was served when this is not the case. 
 
 H. Expert Witnesses 
 
  1. Taxable Costs for Experts 
 
   Foster v. Weir, 212 Ariz. 193, 129 P.3d 482 (App. 2006) (Judge   
   Eckerstrom). EXPERT WITNESS FEES AS TAXABLE COSTS IN  
   MEDICAL MALPRACTICE CASE INCLUDE ONLY THE CHARGES  
   FOR THE TIME SPENT TESTIFYING AND NOT CHARGES FOR  
   THE TIME PREPARING TO TESTIFY OR TRAVELING TO THE  
   COURT.  Rule 54(f)(2) and A.R.S. § 12-332 must be read together to  
   ascertain the scope of recoverable taxable costs by the prevailing party.    
   This reading suggests that the court only intended the time spent testifying 
   to be recoverable as a taxable cost.   This position is further supported by  
   the fact that in other statutes, the legislature goes to the trouble of   
   specifically stating that the “actual time expended in representing the  
   party” can be recovered (A.R.S § 12-348(D) as an example).  The proper  
   mechanism for recovering such additional costs is Rule 58(d). 
 
 I. Removal To Federal Court 
 
   Durham v. Lockheed Martin Corporation, 445 F.3d 1247 (9th Cir. (Cal)  
   2006) (Judge Kozinski).  TIME FOR REMOVING CASE TO FEDERAL  
   COURT RUNS FROM THE DATE OF DISCOVERING GROUNDS  
   FOR REMOVAL EVEN WHEN OTHER GROUNDS WERE KNOWN  
   EARLIER AND THE DEADLINE TO REMOVE BASED ON THAT  
   KNOWLEDGE HAD ALREADY RUN.  Plaintiff suffered from lung  
   cancer and sued multiple defendants for asbestos.   Defendant Lockheed  
   chose not to remove the case to Federal Court on diversity grounds or  
   federal enclave grounds because, based on past experience, the defendant  
   believed some of the co-defendants would be unwilling to consent to  
   removal.   Ten days after service of the lawsuit answers to interrogatories  
   were filed by plaintiff  identifying for the first time the specifics of the  
   asbestos exposure and thereby alerting Lockheed for a new basis for  
   removal, i.e., that Lockheed assembled the aircraft while acting as an  
   agent of a federal officer and was therefore immune to suit as a federal  
   contractor (28 U.S.C. § 1442(a)(1).  The request for removal was filed  
   more than thirty days after Lockheed had been served with the complaint  
   but less than thirty days after receiving the answers to interrogatories.   
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   U.S.C. § 1446(b) gives the defendant thirty days to remove the case from  
   the date the defendant learns the action is removable.    
 
   Removal statutes are to be strictly construed against Federal Court   
   jurisdiction.  Thus, once the deadline runs, even though other grounds for  
   removal are discovered later, the removal will be untimely.  However,  
   when the new ground discovered is the “federal officer ground,” the policy 
   shifts in favor of jurisdiction and the time to remove will not begin to run  
   until that specific ground for removal is learned by the defendant.  
 
 J. Jury Verdicts, Verdict Forms and Juror Privacy 
 
   State v. McIntosh, 490 Ariz. Adv. Rep. 15 (App. Div. 1, 11/9/06)   
   (Judge Timmer) JUROR FOREPERSON MAY SIGN VERDICT FORM  
   WITH HIS JUROR NUMBER ONLY.   In this criminal trial, the   
   defendant was convicted of misconduct involving weapons and when the  
   jury returned a unanimous verdict it was only signed by the foreperson  
   “No. 7” and not his name.  The parties were asked whether they wished to  
   poll the jury and chose not to.  They did not raise any objection before  
   the jury was excused.  Later the defendants took the position that it was  
   fundamental error for the jury foreman not to sign his actual name as  
   opposed to putting his number on the verdict form.  In analyzing this issue 
   of first impression and looking to Rule 23 of the Arizona Rules of   
   Criminal Procedure, the court found that jurors were entitled to privacy  
   and were allowed to sign a verdict form with their number as opposed to  
   their actual name.   
 
 K. Change of Venue When County is One of Several Defendants 
 
   Yarbough v. Montoya-Paez, 490 Ariz. Adv. Rep. 27 (App. Div. 2,   
   11/6/06) (Judge Pelander).    CHANGE OF VENUE WHEN COUNTY  
   IS ONE OF SEVERAL DEFENDANTS. Plaintiff’s decedent died in a  
   motorcycle-livestock collision in Santa Cruz County and, pursuant to  
   A.R.S. § 12-401(15), the action was filed in Santa Cruz County.  A motion 
   was made seeking to change the venue pursuant to A.R.S. § 12-408 to  
   Pima County.  The trial judge granted a change of venue but ordered the  
   case transferred to Pinal County.   Unlike change of venues under A.R.S.   
   § 12-406 where the party must show cause, § 12-408 requires no   
   showing other than that the county is an opposing party.  The trial court  
   has no discretion but to change the venue.    A.R.S. § 12-407(A) provides  
   that the judge must transfer the action “to the most convenient adjoining  
   county.”   Here, the trial court chose Pinal County because the sole party  
   to the action residing outside of the county was REI which was a resident  
   of Pinal County.  Additionally, Pinal County was not an adjoining county;  
   Pima and Cochise are the two counties that do adjoin Santa Cruz.  The  
   Arizona Court of Appeals found this to be inconsequential.   The Court  
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   determined that § 12-407(A) only applied to changes of venue for cause  
   under § 12-406.  Thus, the trial judge was not limited to adjoining counties 
   in making the reassignment.  
 
   The Arizona Court of Appeals found the limitations on a change of venue  
   to located in § 12-411(B).  Under this section, the change of venue   
   is to be to the “most convenient county.”  Here it appears the trial court  
   changed the venue based upon the residency of one party without analysis  
   of how Pinal County would be more convenient than Pima County to all  
   the parties.  In fact, from the record it would appear Pima County was the  
   more convenient county as plaintiff had requested.   The trial court’s  
   recognition that there was “no showing foreboding inconvenience or  
   hardship” by any party it was inappropriate to move the matter to Pinal  
   County.  This is not a factor under § 411 and should not be considered by  
   the trial court.  The matter is therefore remanded to the trial court for  
   further consideration and application of § 12-411 to a factual   
   determination of the more convenient county for change of venue.   
 
 J.  Preemptory Request for Change of Judge 
 
   Smith v. Mitchell, 492 Ariz. Adv. Rep. 20 (Ariz. Ct App. Div. 2) (Justice  
   Espinoza) RIGHT TO PEREMPTORY CHANGE OF JUDGE NOT  
   EXERCISED UNTIL AFTER CASE IS REVERSED AND REMANDED 
   ON APPEAL, SURVIVES.   Under Rule 42(f)(1) of the Arizona Rules of  
   Civil Procedure a party is entitled to one peremptory challenge or change  
   of judge as a matter of right.  This peremptory challenge may be exercised 
   at any time 60 days or more before trial unless the judge has already  
   issued a decision on the merits.  However, if no peremptory challenge has  
   been made and the case is appealed, reversed and remanded, the party that  
   has not used the peremptory challenge still has the right to use it.   
 
IV. Evidence 
 
 A. Character Evidence  
 

1. Reputation for Being Careful 
 

   State v. Vandever, 211 Ariz. 206, 119 P.3d 473 (App. 2005)   
   (Judge Ehrlich). CHARACTER EVIDENCE: GENERAL REPUTATION  
   FOR BEING CAREFUL NOT RELEVANT TO PROVE DEFENDANT  
   ACTED CONSISTENT WITH THAT CHARACTERISTIC AT THE  
   TIME OF HIS DUI COLLISION.  The DUI defendant did not challenge  
   his .15 breathalyzer result or the fact that he made an illegal left turn.   
   Instead, he offered evidence that he was a careful person in other   
   circumstances to prove that he was careful despite both the breathalyzer  
   result and illegal turn at the time of the collision.   The court found that  
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   evidence of a general characteristic of being careful is not relevant to how  
   somebody acts under the facts of a specific situation.  Equally important to 
   the court was the fact that the defendant was not controverting the   
   breathalyzer results or the fact of the illegal left turn.  When there is  
   uncontroverted and strong evidence that an individual has been careless,  
   character evidence to the contrary is especially inappropriate and should  
   not be admitted.  
 
 B. Attorney-Client Privilege Between City Attorney and City Officials 
 
   State ex rel Thomas v. Schneider, 212 Ariz. 292, 130 P.3d 991 (App. Div.  
   1, 3/30/06) (Judge Snow).  ATTORNEY-CLIENT PRIVILEGE   
   APPLIES TO  COMMUNICATIONS BETWEEN CITY ATTORNEY  
   AND CITY OFFICIALS IN EXECUTIVE SESSION REGARDING  
   FINANCIAL DISCLOSURES AND BACKDATING OF THOSE   
   DISCLOSURES BY THE CITY CLERK.  CITY OFFICIALS WHO  
   CONSULT WITH THE CITY ATTORNEY CONCERNING   
   CONFIDENTIAL LEGAL MATTERS SUCH AS THE BACKDATING  
   OF FINANCIAL DISCLOSURE STATEMENTS HAVE A   
   JUSTIFIABLE BELIEF THAT THEY ARE REPRESENTED BY   
   COUNSEL AT LEAST IN THEIR OFFICIAL CAPACITIES, THAT  
   THEIR COMMUNICATIONS ARE CONFIDENTIAL, AND   
   THEREFORE THE ATTORNEY-CLIENT PRIVILEGE APPLIES.  State 
   obtained criminal indictments against five Glendale city officials including 
   four city council members and the city clerk for backdating financial  
   disclosure statements.  The grand jury issued the indictments based in part  
   upon the city attorney’s testimony before the grand jury reviewing   
   communications to the city attorney concerning the backdating.  This all  
   preceded the city attorney being placed on administrative leave due to an  
   investigation that disclosed that he may have misused both the city   
   computer and access that the city provided him to the internet.   The city  
   attorney then filed suit against the city council members, claiming that  
   he was the victim of “whistle blowing” in that he was constructively  
   discharged as a result of his knowledge of the failure of members of the  
   city counsel to timely file their 2002 financial disclosure statement and the 
   backdating of  those documents. 
 
   The court held that because the communications between the counsel  
   members concerning the financial disclosure statements and backdating  
   occurred in closed session with the city attorney in his capacity as city  
   attorney and the council members’ capacity as council members, the  
   communications were privileged.  The court found that the officials  
   had every right to believe they were entitled to confidentiality  in their  
   communication with the City attorney, at least in their official capacity as  
   city council members.   This is true even where non-council members  
   were present in the closed session.   This is so because A.R.S. § 38-431.03 
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   creates confidentiality and specifics that communications in that setting  
   do not constitute a waiver of the privilege.   Accordingly, the matter was  
   sent back to the Grand Jury for reconsideration without regard to the  
   privileged communications which should not have been disclosed to it.   
 
 C. Juries/Evidence 
 

1. Jury Request for Magnifying Glass 
 

  State v. Gomez, 211 Ariz. 111, 118 P.3d 626 (App. 2005)  
  (Judge Eckersrom). JURIES/EVIDENCE:  IT WAS WITHIN   
  THE COURT’S DISCRETION TO DENY DEFENDANT’S MOTION  
  TO GIVE JURY MAGNIFYING GLASS TO EXAMINE    
  FINGERPRINTS.  Defendant was convicted after a jury trial of armed  
  robbery and aggravated assault.   Critical evidence in his conviction was  
  fingerprints found at the crime scene.  The defendant asked that the jury be 
  provided with a magnifying glass so they could examine the fingerprints  
  as part of their evaluation of the credibility of the prosecutor’s expert  
  testimony that the fingerprints were in fact those of the defendants.  The  
  trial court denied this request based upon the potential for jury confusion  
  given its lack of training in distinguishing legitimate dissimilarities from  
  mere insignificant distortions in finger print impressions.   Further, the  
  court felt the jury was capable of scrutinizing any alleged dissimilarities  
  without the use of a magnifying glass.   The court neither prohibited the  
  jury from scrutinizing prints nor did it prohibit the defendant from   
  exhaustively suggesting differences between them during cross-  
  examination and argument.  Thus, there was no abuse of discretion.    
 

2. Excited Utterance 
         

  State v. Parks, 211 Ariz. 19, 116 P.3d 631 (App. 2005) 
  (Judge Norris). EVIDENCE: EXCITED UTTERANCE BY A   
  WITNESS TO A SHOOTING WHO DIED PRIOR AND WAS NEVER  
  AVAILABLE FOR CROSS-EXAMINATION WAS NOT ADMISSIBLE 
  EVIDENCE.  Where the witness’ statements made at the crime scene  
  demonstrated they were the product of a police interrogation and therefore 
  testimonial, and witness died before he could be cross-examined, his  
  testimony would be inadmissible hearsay.  The police already knew who  
  had shot the victim and sequestered the witness as part of a formal   
  questioning designed to obtain information regarding a potential crime.   
  The witness also appeared to have appreciated that what he had witnessed  
  would have significance to a future criminal prosecution and that his  
  statements would be important in that endeavor.   Therefore, his   
  statements were testimonial and not admissible at trial.  
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 D. Evidence of Post-Accident Conduct  
 

1. Post-Accident Conduct to Prove Incompetency 
 

   Acuna v. Kroack., 212 Ariz. 104, 128 P.3d 221 (App. 2006) 
   (Judge Pelander).   EVIDENCE OF POST-ACCIDENT    
   CONDUCT WILL BE ADMISSABLE WHEN IT IS RELEVANT TO  
   PROVING A NEGLIGENT ENTRUSTMENT CLAIM. 
   Defendants, husband and wife, were in an automobile accident.  The  
   husband was driving.  Immediately after the accident, the husband was  
   observed slurring his speech, denied he was driving and walked away  
   from the accident scene allegedly looking for a phone to report the   
   accident.  An opened yet empty can of beer and a full can of beer were  
   found in the backseat.  His wife first claimed she was driving the car but  
   later admitted she was not.  All of this evidence was found admissible to  
   support the claim the driver was not competent in support of a negligent  
   entrustment claim.  However, where there was no evidence submitted that  
   the wife had any reason to know her husband was incompetent to drive,  
   had been drinking, had a prior DUI, or otherwise was unfit to drive, the  
   negligent entrustment claim must be vacated.  Hence, the damage award  
   would stand but the apportionment of fault against the wife for negligent  
   entrustment was vacated. 
 
 E. Hearsay Evidence 
 

1. Rebutting Hearsay Evidence 
 

   State v. Ruggiero, 211 Ariz. 406, 121 P.3d 1276 (App. 2005) 
   (Judge Pelander). REBUTTAL OF HEARSAY EVIDENCE   
   WITH HEARSAY EVIDENCE.  Where a defendant introduced a hearsay  
   statement from an accomplice in a criminal trial where the accomplice  
   admitted to committing the crime, it was permissible for the prosecutor to  
   admit a hearsay statement from the same accomplice to a police officer  
   where he denied having committed the crime under Rule 806 of the  
   Arizona Rules of Evidence.   
 
  2. Hearsay 
 

    State v. Alvarez, 213 Ariz. 467, 143 P.3d 668, (App. Div. 2, 9/29/06).   
    CONFRONTATION CLAUSE NOT VIOLATED BY ADMISSION OF  
    HEARSAY STATEMENT BY DYING VICTIM.  A police officer found  
    the victim injured, bleeding, and staggering in the road.  He began talking  
    to the victim, who went in and out of consciousness.  The officer asked the 
    victim his name and what happened.  The victim stated three men had  
    “jumped him” and taken his 1995 white Suzuki.  The victim kept stating  

 65



    that he was in pain and asking for a doctor.  Shortly before medical  
    personnel arrived there was no further contact with the victim and he died  
    two days later. 
 
    The defendant claimed that the victim’s statements could not be admitted  
    at trial as they were in violation of the confrontation clause.  The court  
    found that the victim’s statements were not testimonial because the victim  
    would not have reasonably expected his statements to the officer to be  
    used prosecutorially at trial, thus the statements were not testimonial.  It  
    was not even clear that the victim knew to whom he was speaking, let  
    alone a law enforcement officer.  Further, the victim did not identify any  
    of the persons who jumped him and took his vehicle and provided no  
    details concerning what those persons did to him, the statements were not  
    testimonial therefore admissible. 

  
 F. Physician-Patient Privilege 
 

1. Non-Patient Attempts to Assert 
 

   State v. Miles, 211 Ariz. 475, 123 P.3d 669 (App. 2005) (Judge   
   Pelander).  EVIDENCE:  PHYSICIAN-PATIENT PRIVILEGE   
   CANNOT BE ASSERTED BY CRIMINAL DEFENDANT NOT THE  
   PATIENT.  The criminal defendant was convicted of aggravated assault  
   with a dangerous instrument and endangerment when he ran a stop sign,  
   seriously injuring his passenger and the driver of a truck he collided with.   
   Part of the proof regarding the seriousness of the crime were the serious  
   injuries to the patient through her medical records.  The Defendant   
   objected to the admissibility of the medical records because the   
   patient/passenger had not waived the physician-patient privilege.  The  
   Arizona Court of Appeals held that a person other than a patient does not  
   have standing to raise the physician-patient privilege.   
 

G. Experts 
 

1. Admissibility of Expert Opinion under Logerquist 
 

Lohmeier v. Hammer, 493 Ariz. Adv. Rep. 5 (App. Div. 1, 12/12/06) 
(Judge Weisberg).  WHERE EXPERT WITNESS WAS NOT 
TESTIFYING IN A “NOVEL” FIELD, HE WAS NOT SUBJECT TO 
EXAMINATION IN A FRYE HEARING.    Plaintiffs were involved in an 
automobile accident.  The defense put on biomechanist Peles who testified 
that the impact was too insignificant to cause the plaintiff’s injuries.  
Plaintiffs preserve their objection to this testimony arguing that the 
biomechanical engineer did not have adequate qualifications particularly 
in the field of medicine and that he should have been subjected to a Frye 
hearing which would have revealed his testimony lacked adequate 
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foundation and expertise.   The court found that Dr. Peles’ testimony was 
supported by his experience as a biomechanist in reconstructing accidents 
and particularly his experience in evaluating a large number of similar 
accidents and his mechanical testing on cadaver spines.  The court further 
found that Dr. Peles’ testimony was based on deductive reasoning from 
generally accepted scientific principles and inductive reasoning from his 
own research and calculations and as such was not subject to a Frye 
hearing.   In conclusion the court criticized the Logerquist decision and 
suggested it should be re-visited.  The Court found that Peles’ testimony 
was such that it should have probably been subject to additional scrutiny 
but under Logerquist this was not allowed.   
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