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I. TORTS
A.
Adult Protection Services Act (Vulnerable Adult Statute)

1.   Adult Protective Services Act Exhaustion of Administrative Remedies

Bailey-Null v Value Options, 221 Ariz. 63, 209 P.3d 1059 (Ct. App. Div. I, April 7, 2009)(Justice Swann) NEED NOT EXHAUST ADMINISTRATIVE REMEDIES WITH ARIZONA DEPARTMENT OF HEALTH SERVICES BEFORE SEEKING CIVIL REMEDIES BECAUSE AGENCY LACKS ORIGINAL JURISIDICTION OVER SUCH CLAIMS
The Behavioral Health Division of the Arizona Department of Health Services [BHD] contracted with defendant Value Options to provide services to residents of Maricopa County pursuant to ARS 36-3410.  Plaintiff was admitted to defendant’s psychiatric recovery center where she claims she was the victim of assault and battery as well as medical malpractice and violation of the American with Disabilities act and Adult Protective Services act.  She filed a grievance with Value Options which the defendant found to be unsubstantiated.  Her appeal to BHD was also denied.

Thereafter the plaintiff requested an administrative hearing where an administrative law judge found her claims to be valid but also found it difficult to formulate a remedy other than confirming violations in the defendant’s file.  This decision was certified as final and a motion for rehearing was denied.  She had 30 days to appeal this decision to the Maricopa County Superior Court but instead filed a civil lawsuit.  Defendants moved to dismiss arguing the damages claimed in the civil lawsuit exceeded the relief she sought in the administrative hearing and taking the position her remedy was an appeal of the administrative decision not a separate civil lawsuit.  

The Court of Appeals found that although the plaintiff had failed to exhaust her administrative remedies she did not have to bring this suit since the Adult Protective Services Act (ARS 46-455 (O)) specifically states an action under this statute “is not limited by any other civil remedy or criminal action or any other provision of  law.  Civil remedies provided under this title are supplemental and not mutually exclusive.”  
Further, ARS 36-506 and the administrative regulations provide a client has “all rights afforded by applicable law, including the right to sue and be sued . . . and the right to the same civil rights as all other Arizona citizens. 

Similarly the Arizonans with Disabilities Act (ARS 41-1492) provides that citizens may bring a civil action for “preventive or mandatory relief” and the regulations under the Act specifically allow a person to “file a complaint on the basis of disability” whether or not an administrative claim has been brought. 

Finally, assault and battery are common law torts which fall within the general jurisdiction  of the courts  and medical malpractice claims while statutory (ARS 12-561) by definition may be brought in superior court.

As such the BHD did not have original jurisdiction over the claims set forth in plaintiff’s complaint and the plaintiff was not required to exhaust administrative remedies before filing suit.   

2.    Wrongful Death Damages Not Allowed in Vulnerable Adult Action
Estate of Mary Winn, 590 Ariz. Adv. Rptr. 38, 1 CA-CV 09-0649 (App., Div. I, August 10, 2010) (J. Downie) ADULT PROTECTIVE SERVICES ACT WHILE ALLOWING “ACTUAL DAMAGES” DOES NOT ALLOW RECOVERY OF DAMAGES FOR THE LOSS OF THE PROTECTED ADULT’S LIFE.

Mary Winn died in the Plaza Healthcare nursing home and her estate filed suit against the home under the Adult Protective Services Act ARS sec. 46-454 et seq. seeking damages for the “inherent or intrinsic value” of Mary’s life.  The trial court granted defendant summary judgment finding that the APSA does not allow for recovery of such damages and the Court of Appeals affirmed.
The Court of Appeals found that while pre-death pain and suffering are and “actual damage” under the statute damages for the death of the ward is not.  Damages for the death of an individual are covered by the Arizona Wrongful Death statute (ARS sec. 12-163) and must be pursued under that statute.  Vulnerable Adult damages are instead limited to the damages the vulnerable adult and in this case decedent would have and could sue for.  A vulnerable adult cannot sue for the loss of her own life so wrongful death damages are not available under the APSA.

B.
Damages

1.
Constitutionality of Punitive Damages/Evidence—Prior Bad Acts and Public Records Exception

Hudgins v. Southwest Airlines, Co., 2009 WL 73251 (Ct. App. Div. 1, January 13, 2009) Justice Timmer. EXCESSIVE PUNITIVE DAMAGE AWARD UNCONSTITUTIONAL
Plaintiffs, Virginia-based bounty hunters, flew from Baltimore to Phoenix on a Southwest Airlines [SW] flight in pursuit of a fugitive.  Prior to departure the plaintiffs contacted SW and learned the procedure for taking hand guns on board, complied and were knowingly permitted by SW agents to take their guns on board the flight despite the fact it was against FAA regulations

During the flight pilot learned the men were on board with firearms, and notified the Phoenix Police who met the plaintiffs as they disembarked the plane, interviewed them briefly, then cuffed them and put them in jail for 2 days.  Later the United States charged plaintiffs with carrying concealed weapons on an aircraft and threatened civil penalties.  Later, after investigation the U.S. dropped the criminal charges and advised plaintiffs no civil action would be taken because although they had violated the law, “it appeared every attempt was made to comply with the instructions given to them by the airline.”

Plaintiffs sued SW and were awarded $500,000 by a jury on their negligence claim and $4 million in punitive damages.

On appeal SW first argued the trial court erred in admitting a letter dated before the plaintiffs’ incident from the FAA to SW concerning a prior similar incident and stating that this appeared to be a “prevalent problem” with SW.  The court of appeals noted that rule 404(b) of Evidence precludes the introduction of evidence of prior bad acts to prove character of an individual consistent with that bad act.  However, whereas here the evidence is offered to prove notice or absence of a mistake the evidence is admissible unless under rule 403 the probative value is outweighed by the prejudicial effect of the evidence.  Here the court found the letter admissible to establish notice to SW of the problem and that the probative value outweighed its prejudicial effect particularly because defendant’s requested limiting instruction to the jury was given and it is presumed the jury followed such an instruction to consider the evidence only as to notice.

Next the defendant argued the trial court inappropriately excluded testimony of a police sergeant that the plaintiffs were in violation of Maryland law for not having a concealed weapon license from that state and in failing to seek the help of local bounty hunters in Phoenix to apprehend the fugitive. The trial court found the exclusion appropriate because this evidence was not relevant—did not tend to make it more or less probable that plaintiffs failed to use reasonable care to determine how to carry concealed weapons by air.  

Defendants then argued that three FBI reports essentially blaming SW for failing to interview its employees concerning the incident pursuant to the FBI’s request and as a result the federal charges against the plaintiffs were dismissed were inadmissible hearsay.  The court of appeals however agreed with plaintiff that these reports fell within the rule 803 exception for public records.  The court found that the reports stated facts observed by the reporting officers pursuant to a public duty rather than mere opinion of the FBI agent author. 

The defendants also claimed error in the trial court’s instruction that the jury could consider evidence of the defendant’s concealment of evidence on the issue of punitive damages claiming there was no evidence of concealment and the instruction was highly prejudicial. The court of appeal disagreed finding that although SW through its internal investigation determined its employees had not properly interviewed the plaintiffs and should not have told them to take the guns onto the plane, it did not give this information to the plaintiffs to assist them regarding the criminal charges and this was a concealment warranting the instruction.

Next, and of most importance, the court addressed SW’s challenge of the $4 million punitive damage award.  First, the appellate court agreed with the trial court that SW’s in-house counsel’s refusal to release an internal investigation report to plaintiffs or the FBI and obstructionist behavior was adequate to support a punitive damage award. The report demonstrated that SW had failed to properly examine plaintiffs’ credentials before telling them they could take guns on the plane and it demonstrated plaintiffs had never misrepresented who they were.  SW’s lawyer knew the plaintiffs needed SW’s cooperation to get a dismissal of the criminal charges, yet he refused to release it unless the plaintiffs released all claims against the SW saying “those rednecks from Virginia” would not get any money from SW and a conviction in the criminal matter would help SW in a civil suit. Ultimately, the attorney did suggest to the U.S. the charges should be dismissed but he continued in his refusal to release the report or put his admission that SW “may have been at fault” for letting them on the plane with guns in writing. He also refused to make employees at SW available for interview by the FBI.  Cooperation by the attorney would have resulted in the immediate release of plaintiffs and saved them the emotional distress suffered as a result. Based upon this evidence the court held a jury could have found the requisite evil mind to support punitive damages.

Finally the court discussed the constitutionality of the amount of the punitive damage award acknowledging that an excessive award would violate the due process clause of the 14th amendment to the U.S. Constitution, because a defendant would not have fair notice of the extent of punishment that could be imposed. 

Following Gore v. BMW of North America, Inc., 517 U.S. 559 (1996) the court analyzed three factors to determine the constitutionality of the award. First, the degree of reprehensibility  “is the most important indication of the reasonableness of the punitive damage awards.”  Here, although SW’s conduct was found to be reprehensible, because SW knew the government already knew from the forms that had been disclosed that SW had knowingly let plaintiffs on the plane the degree of reprehensibility was found to be in the “low to middle range.”  

Next the court addressed whether the ratio of punitive damages to actual or potential harm was reasonable. Here the court noted that although the Supreme Court refused to articulate a mathematical formula to evaluate the ratio, the court did find a ratio of 4 to 1 “approached the line.”  The more egregious the conduct the higher the ratio could be without violating due process. Here where SW’s conduct merely delayed the release of plaintiffs a ratio of 8 to 1 was found to be excessive.  

The final factor considered under Gore was comparative penalties. Where the range of criminal penalties for this conduct was $500,000 to $1 million the court found was far below the $4 million awarded and also suggested a violation of due process. 

Thus applying all the Gore factors to the facts of this case the court held the $4 million punitive damage award was unconstitutionally excessive. Instead the court found that the Gore factors mandated a 1 to 1 ratio between compensatory and punitive damages and reduced plaintiffs’ punitive damages to $500,000 per plaintiff.

2.   Damages for Veterinary Malpractice Limited to Fair Market Value of Pet’
Kaufman v. Langhoffer, 572 Ariz. Adv. Rep. 11 (App., Div. I, December 22, 2009)(J. Norris)  PET IS PERSONAL PROPERTY AND REMEDY FOR VETERINARY MALPRACTICE IS THE FMV OF THE PET; EMMOTIONAL DISTRESS DAMAGES NOT RECOVERABLE.  
Plaintiff owned a scarlet Macaw appropriately named “Salty.”  Salty was “intelligent, affectionate and playful.”  Salty got sick.  Plaintiff took him to the defendant vet who performed two surgeries after which Salty died.  The jury found fault but awarded no damages.  
On appeal the Court of Appeal first recognized that a pet is personal  property. Second the court stated the only circumstance where a plaintiff can recover emotional distress damages for the loss or damage to personal property is where the tort directly harmed the plaintiff and burdened a personal rather than economic interest of the plaintiff.  Here the vet’s alleged negligence harmed Salty but did not directly harm the plaintiff so no emotional distress damages are allowed.
Finally the court supported its holding by pointing out that to allow emotional distress and lost companionship damages to a pet owner would give greater rights for the death of a pet than a person.  In Arizona, a plaintiff can only recover for the death of another person if he or she is a proper wrongful death beneficiary or was in the “zone of danger” when the third person was injured or killed. Although Salty was no doubt dearly loved and is greatly missed, he was neither the spouse, parent nor child of the plaintiff and the plaintiff was not within the zone of danger when Salty kicked the bucket.  

3.   Torts—Medical Negligence Causation—Substantial Factor Test
Salica v Tucson Heart Hospital, 583Az. Adv. Rptr. 24 (CA 2,  May 27, 2010) (J. Eckerstrom)  MEDICAL NEGLIGENCE OF DOCTOR AND/OR NURSE IS PROXIMATE CAUSE OF PLAINTIFF’S DAMAGES IF IT IS A “SUBSTANTIAL FACTOR” IN CAUSING THE INJURY.  ONCE IT IS PROVEN TO BE A SUBSTANTIAL FACTOR, LIKE THE INDIVISIBLE INJURY RULE IT IS FOR DEFENDANTS TO CARRY BURDEN OF PROOF RE ALLOCATION OF FAULT
Plaintiffs’ decedent went to Tucson Heart Hospital where he ultimately died during surgery.  It was alleged and proven that a nurse at the hospital did not call a doctor for several hours during the night when the patient’s condition worsened.  Plaintiffs’ experts testified the failure to make such a call fell below the standard of care.  
The defendant moved for JNOV arguing that plaintiffs had failed to prove that the conduct of the nurse actually caused the patient’s death. The trial court and Court of Appeals disagreed.
The Court of Appeals held that with this evidence a jury could fairly conclude that the nurse’s conduct was a “substantial factor” in causing the death and where, as here, you cannot easily if ever fairly divide the fault between the hospital and the doctor the better rule is the “indivisible injury” rule that the defendants will be jointly and severally responsible for the damages where a reasonable apportionment has not been proven and the burden of proving an apportionment falls on the defense.

4.   Torts—Intentional Tort “In Concert” and Joint and Several Liability

Chappell v. Wenholz, 601 Ariz. Adv. Rep. 6 (App., Div. I, February 8, 2011)(J. Timmer) DEFENDANTS WHO ENGAGE IN BRAWL AND BEAT PLAINTIFFS TO GROUND ACT “IN CONCERT” AND ARE JOINTLY AND SEVERELY LIABLE
Plaintiffs went to the bar at their hotel and as they left got into an argument with the four defendants.  The argument escalated into a physical assault by the defendants upon the plaintiffs who were struck with fists and kicks until beaten unconscious by the four defendants.  Plaintiffs sued for the intentional tort of assault and battery and alleged the defendants were acting “in concert” under ARS sec. 12-2506(D)(1)&(F)(1) and therefore were jointly and severely liable for their acts.  The trial court disagreed and granted defendant’s motion for summary judgment. Plaintiffs appealed and the Arizona Court of Appeals reversed.

The court of appeals found that in order to be acting in concert as defined by the statute the defendants needed to have “knowingly agreed to commit an intentional tort that they were certain or substantially certain would result in the consequences complained of, and actively participated in commission of the tort.”  Here the central issue was whether or not the defendants had “formed a conscious agreement to commit the intentional tort.”  The court noted that the agreement need not be verbally expressed and may be implied from the conduct. Hence all the defendants would not be responsible for the first punch but after that punch a jury could reasonably infer that the fact they all joined together to punch and kick the plaintiffs constituted an implied agreement to commit the tort.  There need not be an exclamation, “Lets get ‘em” or any verbal pronouncement to establish the agreement.  


5.    Property Damages Includes Diminished Value of Repaired Vehicle

Oliver v. Henry, 613 Ariz. Adv. Rep. 31 (App. Div. I, July 28, 2011) (J.Winthrop)

PLAINTIFF MAY RECOVER DIMINISHED VALUE OF AUTOMOBILE AFTER ACCIDENT AND REPAIR EVEN THOUGH SHE HAS NOT SOLD, EXCHANGED OR DISPOSED OF VEHICLE

Plaintiff was involved in an auto accident. Defendant admitted fault and his insurance company paid plaintiff $15,535 to repair his Jeep Wrangler to industry standards.  Thereafter, plaintiff retained an appraisal expert who opined that despite the repairs, plaintiff’s Jeep suffered an $8,975 loss of value and sued defendant for this diminished value. Defendant moved for summary judgment claiming that unless and until an attempt was made to sell the Jeep, the claim it had suffered diminished value and the amount of such diminution was purely speculative.  The trial court denied the motion and the matter proceeded to arbitration where the plaintiff was awarded $8,975 for diminished value and costs of $941.98.

The Arizona Court of Appeals affirmed noting that the “measure of damages for injury to personal property when it is not destroyed is the difference in the value of the property immediately before and immediately after the injury.”  When the property is repaired the measure of damages includes not only the cost of repair but “allowance for any difference between the value of the property before the damages and the value after the repairs as well as the loss of use.”  As such there is no requirement in Arizona law that the sale or transfer of a damaged vehicle take place in order to establish a claim for diminution in value or to prove the amount of the loss in value.

C.
Defenses 

1.
State Qualified Immunity Constitutionally Limits Suits by Those Under the 
      Influence

Devries v. State of Arizona, 221 Ariz. 161, 211 P.3d 1185 (App., March 31, 2009)(Justice Gemmill) STATE QUALIFIED IMMUNITY BARRING CLAIM BY INTOXICATED DRIVER WHO SUES STATE FOR ROAD BARRIER DESIGN IS CONSTITUTIONAL AND IS OVERCOME ONLY BY SHOWING OF RECKLESS DISREGARD.

Plaintiffs’ decedent with a .16 blood alcohol crashed his car through a barrier on the freeway and was allegedly killed by a defect in the barrier.  


ARS section 12-820.02 (A) (7) gives the state qualified immunity where a plaintiff or plaintiffs’ decedent was intoxicated at the time of injury or death.  Where intoxication is established, the state cannot be found liable except for gross negligence.  


Plaintiffs claimed this statute violates Article IV, Part 2, section 18 of the Arizona Constitution which states that in all cases contributory negligence and assumption of the risk shall be a question of fact for the jury.  


The matter was tried to jury and the jury was instructed that if they found the plaintiff’s decedent was driving intoxicated at the time of his death the plaintiff could only prevail by a showing of gross negligence or intent by the state.  The jury found for the defense and the plaintiff appealed claiming the qualified immunity defense should not have been presented to the jury.


The Arizona Court of Appeals disagreed with the plaintiff and held that ARS sec. 12-820.02 (A) (7) is a constitutional exercise of the legislature’s authority to define when it is immune from suit and not an imposition on the jury’s right to decide contributory negligence and assumption of the risk. 

2.   State Qualified Immunity Warning of Possible Flood/Civil Procedure—Duty to 

      Seek 56(f) relief
Edwards v. Board of Supervisors, 597 Ariz. Adv. Rep. 7 (App., Div. I, March 30,     

2010)(J. Orozco) COUNTY IMMUNE FROM SUIT FOR FLOODING WHERE UNCONTROVERTED ITS CULVERT DESIGN MET ACCEPTED ENGINEERING STANDARDS AND WHERE PLAINTIFF WAS WARNED IN WRITING FLOODING COULD OCCUR.

Plaintiffs’ leased home in Prescott Country Club in 2004.  The home had been built on a low spot and there was a culvert designed by an engineer to withstand a 25 year flood near the property.  The plaintiffs also received a letter from Yavapai County after it took over responsibility for the roads and culvert advising the plaintiffs that “parcel may be subject to flooding.  Water has backed up in the past.”  
Two rainstorms occurred in August 2004, after the warnings had been issued resulting in flooding of the home.  Plaintiffs sued claiming the design of the culvert was not “state of the art” and the warning was not reasonable because it didn’t tell the plaintiffs what suitable precautions could be taken to do to avoid the flooding.
ARS sec. 12-820.03 gives the government qualified immunity for the design and construction of roads and appurtenances thereto provided the design meets “generally accepted engineering design standards” at the time of the design provided a reasonable warning is given the public regarding “unreasonably dangerous hazards” so as to allow the public to take “suitable precautions.”
The trial court granted the defendant summary judgment and the Court of Appeals affirmed.  The statute does not require an engineering design be “state of the art” but rather meet accepted engineering standards.  The county engineer testified that this culvert was designed to withstand 25 year floods which was and remains today the “generally accepted engineering standard.” Notably the plaintiff had no controverting evidence.
Further the warning was reasonable as a matter of law as it told the plaintiffs unequivocally that flooding could occur. The statute did not mandate the government tell the public what precautions would be suitable to take as a result.

Finally, the court held that plaintiffs belated plea that more time was needed to do discovery to refute the evidence presented in support of the summary judgment motion was untimely.  Rule 56 (f) of the Arizona Rules of Civil Procedure requires the opposing party affirmatively request a continuance of the summary judgment hearing to acquire discovery and affidavits before a decision is made by the trial court. 


3.    Notice of Claim Affirmative Defense Waived if Not Plead/Bad Faith

County of La Paz v. Yakima Compost Co., 585 Ariz. Adv. Rep 13 (App., Div. I, June 22, 2010) (J. Timmer) NOTICE OF CLAIM IS AN AFFIRMATIVE DEFENSE MUST BE PLEAD IN ANSWER, REPLY TO COUNTERCLAIM OR MOTION TO DISMISS OR IT IS WAIVED AND PARTY CAN BE FOUND GUILTY OF BAD FAITH IN COMMERCIAL/NONINSURANCE CONTRACT.

The County entered into a contract with Yakima to treat sewage but walked away from the contract after three years. Yakima sued and received a $9.2 jury verdict finding the county was in breach of contract. The County moved for judgment notwithstanding the verdict claiming Yakima had failed to properly and timely serve a notice of claim.
The Court of Appeals held that where the county failed to raise the notice of claim defense in the reply to the counterclaim by Yakima, did not file a rule 12 (b) motion to dismiss and litigated the claim on the merits for several years it had waived this affirmative defense.
The county next argued that its alleged breach—a failure to look for a suitable site for sewage storage during the first three years of the contract—was a legislative or administrative function and therefore absolutely immune under ARS sec. 12-820.1.   The court found that while entering into the contract in the first place might constitute a legislative function and thus absolutely privileged, choosing not to perform as promise under the contract was not.
Next the Court of Appeals upheld the defendant’s right to go to the jury on its counterclaim for bad faith. The court found adequate evidence upon which a jury could conclude that the county breached the covenant of good faith by exercising discretion afforded under the contract for a reason beyond the risks assumed by the other party.  Here a jury could have concluded that the county exercised its discretion simply to terminate a contract it now felt was not in its best interest rather than for legitimate reasons contemplated by the parties and meeting the defendant’s reasonable expectations.  

4.    Interpleading Funds As Defense to Bad Faith Action
McReynolds v. American Commerce Ins. Co., 586 Az. Adv. Rep. 15, 1 CA-CV 09-0017 (App., Div. I, July 14, 2010) (J. Barker) INSURER NOT IN BAD FAITH FOR FAILING TO ACCEPT OFFER OF JUDGMENT WITHIN POLICY LIMITS WHEN IT INTERPLEAD FUNDS IN LIGHT OF MULTIPLE CLAIMS AGAINST POLICY LIMITS. Supreme Court has denied the Petition for Review.
Plaintiff was severely injured in auto accident where adverse driver had only $25,000 in auto liability limits with American Commerce Insurance [ACI].  Recognizing that plaintiff’s medical expenses alone exceeded these limits ACI promptly sent a check for $25,000 to the plaintiff made payable to plaintiff and Flagstaff Medical Center [FMC] where he was treated. Plaintiff rejected the check because FMC was also a payee and sued ACI’s insured driver.  

Plaintiff then served a $25,000 offer of judgment on the ACI insured driver which was not accepted.  ACI was advised by legal counsel that ARS sec. 33-934 potentially rendered the insured and ACI liable to the health care provider up to the $25,000 limits if its insured were to accept the offer of judgment without taking care of the lien. Counsel recommended ACI interplead the funds alleging plaintiff, Arizona Health Care Cost Containment System [AHCCCS] and FMC both had potential claims against the money and asking the court to decide their relative rights.  FMC then released its liens and AHCCCS defaulted. The interpleader was then dismissed.

Plaintiff won a $469,110.17 verdict against the ACI insured.  The insured then assigned rights against ACI to the plaintiff and the plaintiff sued ACI for bad faith failure to accept the offer of judgment or otherwise settle within the policy limits. ACI was granted summary judgment and attorneys’ fees against plaintiff. Plaintiff appealed. The Court of Appeals affirmed.

The Court of Appeals found that where the insurer is potentially faced with multiple claims that exceed the policy limits it fulfills its good faith obligations to its insured by promptly interpleading the funds and bringing all the potential claimants before the court for allocation of limited proceeds among the potential claimants while continuing to provide its insured a defense.  

Finally the court found that Arizona Rules of Civil Procedure 68, 5 and 6 read together mandate that if the deadline to respond to an offer of judgment falls on a Saturday, Sunday or legal holiday the deadline is extended to the next day not a Saturday, Sunday or legal holiday.  Hence here the interpleader was filed before the running of the deadline on the offer of judgment and therefore was timely.

It is noteworthy that the court totally ignored the fact that interpleading funds does nothing to protect the insured. You cannot compel any claimant in an interpleader to release the insured.  To the contrary, if the insurer interpleads the funds, claimants may accept whatever the court decides is their fair share then go forward with a lawsuit to recover the difference against the insured.

5.   Duty of County in Care of Outpatient Psychiatric Patient

Cohen v. Maricopa County, 615 Ariz. Adv. Rep. 10 (App. Div. I, August 16, 2011) (J. Winthrop) WHERE PATIENT DIED OF DRUG OVERDOSE AFTER RELEASE FROM COUNTY HOSPITAL COUNTY HAD NO DUTY TO PATIENT IN THE OUT-PATIENT CARE OF A FACILITY HIRED BY STATE AND NOT COUNTY

Plaintiff’s decedent had a drug problem. He was involuntarily committed to the Maricopa County hospital pursuant to a court order for a period “not to exceed 90 days.”  Following the 90 days he was released into the out-patient care of Value Options which was under contract with the State to provide such care. This outpatient care was also pursuant to court order.  Subsequently, plaintiff’s decedent was found passed out on drugs and was taken to Meta Services urgent care center, a facility licensed by the State and under subcontract with Value Options.  Despite a petition for a mental health detainer, the physician at Meta determined plaintiff’s decedent did not require detention and released him.  He overdosed and died the next day.

Plaintiff sued Value Options, Meta and Maricopa County alleging wrongful death as a result of medical negligence and violation of Arizona’s Vulnerable Adult statute.  The County was sued on the basis of an alleged non-delegable duty and therefore vicarious liability for Meta’s negligence.  The County was granted summary judgment by the trial court and the Arizona Court of Appeals affirmed.

The court of appeals found that because the court order set a boundary on Maricopa County’s responsibility for the decedent’s care and his death occurred thereafter while under the care of a third party that had no contractual relationship with the County the County had no duty to plaintiff’s decedent.  This result was further supported by the fact that as a practical matter the County had no control or right to control over Meta.

This case represents yet another move by the Arizona appellate courts towards a practical application of comparative fault principles and away from legal principles that create vicarious liability without regard to actual acts or omissions by the party sought to be charged.  Interestingly, in this case the court placed great emphasis upon the fact the State and not the County had a contract with Value Options without addressing the fact that the County is a political subdivision of the State.

D.
Legal Malpractice 


1.   Attorney Malpractice—Equitable Estoppel
Beynon v. Trezza, 221 Ariz. 179, 211 P.3d 1203 (App. Div. II, April 13, 2009) (Justice Plelander)  ATTY MALPRACTICE DEFENDANT WINS EVEN WHERE ATTY MISSES SOL WHERE PLAINTIFF WOULD NOT HAVE PREVAILED IN UNDERLYING CASE

It is undisputed that defendant attorney failed to bring suit on behalf of his clients the plaintiffs in this action within the one year statute of limitations (ARS 12-821) for actions against the state.  Nonetheless the trial court dismissed plaintiffs’ claim on summary judgment because of their failure to file an appropriate notice of claim within 180 days and before hiring the defendant. The Court of Appeals affirms.

After being injured in an automobile accident allegedly caused by a state employee the plaintiff Daniel Boyan completed a form notice of claim with the assistance of an adjuster for the state risk management and later another notice of claim with the assistance of his chiropractor.  Daniel’s wife was not named on either notice and the only facts given were the dollar amounts of $10,000 and $50,000 respectively and “[the state employee] did a u[-]turn in front of me.  She was talking on her phone & looking at maps[, w]hich caused me to collide [sic] with her.” Ten months later defendant attorney was hired who failed to file suit within the one year statute.

The Court of Appeals first pointed out that a plaintiff in a legal malpractice case must prove the “case within a case,” i.e., he would have prevailed in the underlying case against the state but for the attorney’s negligence.  If as a matter of law the plaintiff could not have prevailed, summary judgment for the defendant in the malpractice action is appropriate.

Here, because plaintiffs’ notices of claim “provid[ed] absolutely no facts supporting the amount demanded” and was not properly served on the attorney general it was fatally deficient and summary judgment for the defendant was appropriate. 

Finally, the plaintiffs argued the state was equitably stopped to deny the claim on the basis of the deficient notice of claim because the adjuster assisted in the preparation of the first notice of claim and later took the position in writing that the only reason plaintiffs’ claims were being denied was the failure to sue within the one year statute.  Despite this the court found that “the government ordinarily is neither estopped by the casual acts, advice, or instructions issued by nonsupervisory employees nor stopped ‘from correcting a mistake of law.” Here the court found the adjuster to be just such a nonsupervisory employee and found that this employee never “formally” took actions to support an estoppel claim in any event.
2.  
Legal Malpractice in Handling Creditor’s Claim in Bankruptcy Statute of 
    Limitations 

Cannon v. Hirsch Law Office, P.C., 222 Ariz. 171, 213 P.3d 320 (App., Div. I, July 14, 2009)(J. Barker) STATUTE OF LIMITATIONS ON LEGAL MALPRACTICE IN HANDLING CREDITOR’S CLAIM IN BANKRUPTCY IS NOT AN ADVERSARIAL PROCEEDING SO “ONGOING LITIGATION” RULE DOES NOT APPLY. 
Plaintiff hired defendant lawyer to protect her interests in a bankruptcy action filed by her debtor.  Defendant secured an auction of the property plaintiff had secured by a note and sent her $956.04 in proceeds and thereafter let the debtor discharge the debt.  Plaintiff sued defendant for legal malpractice and the trial court dismissed the claim based upon the running of the statute of limitations. 

The Court of Appeals first noted that ARS sec. 12-542, a two year statute of limitations governed legal malpractice actions and that the statute begins to accrue on the date the plaintiff discovered or reasonably should have discovered the negligent conduct and the plaintiff’s damages are ascertainable, not speculative or contingent.  When the malpractice occurs in the litigation process the damages are not ascertainable until the appellate process is completed or is waived by a failure to appeal. 

Bankruptcy proceedings may be adversarial as when the debtor files the action and a creditor files a separate complaint contesting the discharge of the debt in bankruptcy. Conversely, where there is not complaint contesting the discharge the bankruptcy is nonadversarial.  Because the hallmark feature of litigation is its adversarial nature, where the proceeding is nonadversarial the “ongoing litigation” rule will not apply.  Therefore, here the defendant’s alleged negligence did not occur in the course of litigation so as to toll the accrual of the statute of limitations. The failure to file a complaint contesting the discharge by the defendant was tantamount to missing a statute of limitations. 
However, because the record before the court was silent on when the plaintiff knew or reasonably should have known of the defendant’s failure to contest the discharge, a question of fact exists as to when the discovery rule would require accrual of the statute of limitations.

3.   Statute of Limitations not Tolled by “Excusable Neglect”

Porter v. Spader, 591 Ariz. Adv. Rep. 13 (App., Div. I, September 21, 2010) (J. Winthrop) STATUTE OF LIMITATIONS NOT TOLLED BY RULE 60 (C) “EXCUSABLE NEGLECT.”

Plaintiff was injured in an automobile accident and hired an attorney to sue the adverse driver. Attorney prepared a complaint and mailed it to the Navajo County Superior Court for filing.  However the envelope with the complaint was returned unopened due to insufficient postage.  It was received back by plaintiff’s attorney’s office the day before the statute of limitations was to run.  An office staff person without opening the envelope or consulting with attorney simply put the envelope in another envelope, put the correct address and postage on the new envelope and mailed it back to the court. The defendant moved for summary judgment as the complaint was filed the day after the statute had run.  Plaintiff admitted to the late filing but argued even if summary judgment were granted it should be immediately set aside because the claimed the failure to get the complaint timely filed was “excusable neglect” under rule 60 (C) of the Arizona Rules of Civil Procedure.  The trial court granted summary judgment and denied the plaintiff’s Rule 60 motion.  The court of appeals affirmed.

The court of appeals found the purpose of the statute of limitations is to avoid stale claims.  There are only a few very specifically enumerated grounds for tolling the running of the statute. See ARS sec. 12-501 et. seq. Things such as absence of the defendant and disability of the plaintiff will toll the statute.
However, there is no connection between relief from a judgment under rule 60 and tolling a statute of limitations.  “Excusable neglect” is not a specified ground for tolling nor does it fit within the doctrine of equitable tolling.  Accordingly the statute had run in this case and summary judgment was proper.

4.  Liability for Minor’s Medical Expenses/SOL/NOC

Desela v. Prescott Unified School Dist,. 606 Ariz. Adv. Rep. 18 (January 18, 2011) (J. Bales ) BOTH PARENTS AND MINOR MAY RECOVER MEDICAL EXPENSES OF MINOR BUT NO DOUBLE RECOVERY IS ALLOWED AND MINOR’S NOTICE OF CLAIM AND STATUTE OF LIMITATIONS DEADLINESFOR SEEKING SUCH DAMAGES ARE TOLLED UNTIL MINOR REACHES MAJORITY

The plaintiff was 15 years old when she sustained a life threatening injury at Prescott High School.  While a notice of claim was filed within 180 days of the injury the minor plaintiff filed another one within 180 days of turning 18 and filed suit within a year of her 18th birthday.  Eighty one days after the accident she received an assignment of her parents’ claim for her medical expenses while a minor.  The trial court granted defendant’s motion to dismiss the plaintiff’s claim for medical expenses finding that claim belonged to the parents and accrued on the date of the accident and therefore suit had to be filed within a year of the accident to recover them.  The court of appeals reversed and the Arizona Supreme Court affirmed the court of appeals.
First the supreme court overruled Pearson & Dickerson Contractors, Inc. v. Harrington, 60 Ariz. 354, 137 P.2d 381 (1943)and S.A. Gerrard Co. v. Couch, 43 Ariz. 57, 29 P.2d 151 (1934) holding that medical expenses of a minor are recoverable damages by the minor’s parents and by the minor herself provided there is no double recovery.  Next the court found that  the minor’s right to recover these damages does not require an assignment from the parents since the right to these damages rests with the minor and the parents when incurred and even before the minor reaches majority.  Pearson and Gerrard, were based upon old common law principles that treated the child as an economic asset of the parents similar to the relationship of master and servant.  In practice the rule in these cases encourages piecemeal litigation, suit for pre-majority medical expenses and later post-majority expense, is a potential trap for the unwary  allowing defendants to escape responsibility for damages they cause without regard to their fault and in conflict with ARS sec. 12-502 & 12-821.01 (D) which expressly toll the time for filing a lawsuit and notice of claim until a minor reaches majority.  
E.   Liens


1.   State’s Lien Rights Against Tort Damages from Third Party


Arizona Department of Administration v. Cox, 2009 WL 2497471, 2CA-CV 2008-0198 (App., Div II, August 17, 2009) (Justice Howard)  STATE’S STATUTORY LIEN RIGHT ATTACHES TO TORT DAMAGES AGAINST THIRD PERSON WITHOUT LIMIT. 

Plaintiffs were injured in an automobile accident and received medical care through the state’s self insured health plan for state employees.  After plaintiffs settled their tort claim against the other driver for $30,000 (and recouped $200,000 in underinsured motorist benefits) the state asserted lien right for $21,746.45.


Plaintiffs argued that the fund in question here was a trust and not the state.  Plaintiffs argued that ARS sec. 12-962 only gives lien rights to the state.  Further the plan here was administered by a private third party (United Healthcare) and therefore is further removed from the state.  The Court of Appeals disagreed finding the legislative intent was to allow public entities that self-insure to seek lien reimbursement rights against a third party tort recovery.


Next, the court found the Arizona Department of Administration could sue in its name and not “The State of Arizona” as there would be no practical benefit to strictly requiring suit be brought in the name of the state as opposed to an agency of the state. 


Finally, the court held that the state was not required to reduce the amount of its lien proportionate to those damages paid in a settlement or judgment for medical expenses only.  The court found the plain language of ARS sec. 12-963 (B) does not mention or provide for an apportionment.  However, the statute does say the state’s recovery cannot exceed the amount of money actually received by the plaintiff and therefore that portion of the recovery paid in attorneys’ fees and costs were not subject to the lien.
2.   Torts--Medicaid Lien Rights Can’t Exceed What Is Paid

Southwest Fiduciary, Inc., v. Arizona Health Care Cost Containment System Administration, 603 Ariz. Adv. Rep. 22, 1 CA-CV 10-0300 & 10-0301 (App., Div. I, March 10, 2011) (J. Johnsen) STATE MEDICAID MAY RECOVER NO MORE THAN THE PORTION OF THE VICTIM’S SETTLEMENT THAT REPRESENTS RECOVERY OF THE PLAN’S PAYMENTS ON BEHALF OF THE VICTIM, LESS A DEDUCTION FOR LITIGATION EXPENSES
Southwest Fiduciary was the conservator for Lundy who was severely injured in an auto accident ultimately settling her auto accident claim for $842,696 despite the fact that a mediator placed the “full value” of her claim at $3-4 million and despite the fact her medical expenses alone were $920,000.  She agreed to this compromise due to “difficult liability issues.” Flynn on the other hand was injured in a separate auto accident and settled for $100,000 where he estimated the full value of his damages at $250,000 with $138,710 in medical expenses.  AHCCCS filed a lien on both cases seeking the total amount billed by the healthcare providers rather than the significantly reduced rates the hospital actually accepted from AHCCCS.  While the director of AHCCCS decided this was proper the Arizona Superior Court on appeal disagreed and was affirmed by the Arizona Court of Appeals.

The court of appeals found that a logical extension of Arkansas Dept. of Health & Human Services v. Ahlborn, 547 U.S. 268 (2006) required a holding that AHCCCS recover no more than that portion of the victim’s settlement that represents a recovery of what the plan actually paid and not what was billed minus attorneys’ fees and costs.  While the collateral source rule allows a plaintiff to seek recovery of the total amount billed despite what was actually paid to the hospitals, this rule does not further the public policy supporting the collateral source rule—that a defendant ought not to benefit from the fact a plaintiff has protection by way of insurance or Medicaid that will reduce the actual amounts paid nor ought a defendant be allowed to benefit from the fact a third party has actually extinguished the medical bill debt.

      AHCCCS is not enforcing the victims' rights by way of any assignment; rather than sue the tortfeasors in the names of the tort victims, it chose instead to enforce its lien rights against settlements the tort victims negotiated for themselves. In any event, the Supreme Court held in Ahlborn that even under the federal assignment statute, “the State's assigned rights extend only to recovery of payments for medical care.”  As such, the logical extension of Alhborn requires that AHCCCS recover no more than a proportionate share of the actual settlement based upon what it actually paid. 

F.
Medical Malpractice 


1.
Medical Malpractice Expert Affidavit
Jilly v. Rayes, 221 Ariz. 40, 209 P.3d 176 (App. Div. I, April 30, 2009)(Justice Thompson) ARS 12-2603 REQUIRING CERTIFICATION IN MED MAL CASES THAT EXPERT IS REQUIRED TO PROVE BREACH OF STANDARD OF CARE AND AFFIDAVIT FROM EXPERT ESTABLISHING BREACH IS CONSTITUTIONAL.
Plaintiffs sued defendant doctors for medical malpractice which they alleged caused the death of their wife, mother and daughter, Cora Carter.  Defendants filed a motion to enforce ARS section 12-2603 which requires a plaintiff in a medical malpractice action to certify whether expert testimony is necessary to prove the standard of care and if so to file an affidavit from a doctor in the specialty at issue establishing a breach of the standard.  Plaintiff objected on the basis the statute was unconstitutional, the trial court agreed and this special action followed.

In overturning the trial court and declaring the statute constitutional the Court of Appeals first noted that in Bertleson v. Sacks Tierney, 204 Ariz. 124, 60 P.3d 703 (App. 2002) a similar statute regarding “licensed professionals” was found to be constitutional.  There as here the principal argument was that the statute infringed upon the court’s rule making power.  The court there and here found that the statute merely supplements and does not supplant court rules.  

Further the court noted the statute is “preliminary” and “provisional” in nature in that it does not require the expert signing the affidavit to testify at trial rather it only requires he or she establish a prima facie case at the outset of the litigation.  Hence, this disclosure does not necessarily force the plaintiff to disclose their trial expert and render the expert vulnerable to early deposition in the case. Finally the court noted the trial court had discretion to extend the deadline further reducing any conflict with court rules. 

2.   IME Report Statements Privileged from Defamation Action      
Yeung v. Maric, 584 Ariz. Adv.  Rptr. 11, (CA I, June 8, 2010) (J. Gemmill) DOCTOR’S STATEMENTS IN IME REPORT AS PART OF PRIVATE ARBITRATION ARE ABSOLUTELY PRIVILEGED AND CANNOT FORM BASIS OF DEFAMATION OR FALSE LIGHT INVASION OF PRIVACY CLAIM
Dr. Yeung sued Dr. Maric for defamation and false light invasion of privacy when Maric made disparaging comments about Yeung’s care and treatment of the claimant in a in an independent medical exam report in a UM/UIM as part of a private arbitration.  Maric claimed the private arbitration was a “judicial proceeding” and therefore his statements were absolutely privileged.  The trial court granted Maric summary judgment on this basis and the Court of Appeals affirmed.
Arizona courts have long held that statements made by witnesses in litigation are absolutely privileged so as to encourage “complete exposure of pertinent information for a tribunal’s disposition.”  This privilege has been extended to “reports, consultations, and advice.”  So the only question here was whether or not a private arbitration is a “judicial proceeding.”
Because Arizona favors arbitration as a means of disposing controversies and because private arbitrations  of UM/UIM matters require notice, a hearing and other safeguards typically required in judicial proceedings, the absolute privilege shall extend to statements made in such proceedings.


3.   Affidavit of Medical Expert     

       

Governale v. Lieberman, 603 Ariz. Adv. Rep. 19, 1 CA-CV 10-0195 (Div. I, March 10, 2011) (J. Weisberg) ARS SEC. 12-2604 IS CONSTITUTIONAL AND REQUIRES AN AFFIDAVIT BE FILED BY PLAINTIFF AT THE TIME OF THE INITIAL DISCLOSURE SIGNED BY AN EXPERT OF THE SAME SPECIALITY AS THE DEFENDANT ESTABLISHING A BREACH OF THE STANDARD OF CARE

Plaintiff sued a neurosurgeon claiming he negligently performed a surgical procedure.  Pursuant to ARS sec. 12-2604 plaintiff filed with his initial disclosure an affidavit establishing the neurosurgeon had breached the standard of care. The affidavit was signed by a board certified anesthesiologist and pain management specialist who was not a neurosurgeon.  Defendant moved for summary judgment on the basis that 12-2604 requires the affidavit be signed by an expert who practices in the same specialty area as the defendant.  Plaintiff challenged the statute on constitutional grounds.  The Arizona Supreme Court then in Seisinger v. Siebel, 220 Ariz. 85, 203 P.3d 483 (2009) held the statute to be substantive and therefore not a constitutional violation of the separation of powers clause.  The statute, said the court increased the plaintiff’s burden of production regarding a violation of the standard of care but did not affect any procedural or evidentiary rule enacted by the court.  Based upon this ruling the trial court granted defendant’s motion for summary judgment and the Arizona Court of Appeals affirmed.

On appeal the court of appeals acknowledged that the plaintiff here was raising constitutional issues not addressed by the court in Seisinger—equal protection, due process, anti-abrogation, special legislation and right to jury trial.  In addressing these issues, first the court acknowledged that the statute in fact requires an affidavit be filed with the initial disclosure signed by an expert with an “active clinical practice of the same health profession as the defendant” or be actively teaching in that profession.  “If the defendant claims to be a board certified specialist, the expert must practice or instruct in the defendant’s specialty.”

In addressing the constitutional challenges the court first noted the legislation is entitled to a strong presumption of constitutionality.  Here the anti-abrogation clause did not apply because the statute does not abolish medical negligence case, but rather simply raises the level of required proof to bring such a claim—“It leaves the claimant reasonable alternatives for bringing an action and ‘a reasonable possibility of obtaining legal redress.’”  The statutory requirement simply sets the burden of proof, not dissimilar to the longstanding rule that medical negligence must be established by a physician’s testimony.  For the same reasons, a plaintiff is not deprived of the right to a jury trial.

The court then turned to address the Equal Protection, Due Process and Special Legislation arguments all of which essentially require that the statute not unreasonably discriminate or create “special legislation” that discriminates against one category of plaintiffs—i.e. medical malpractice plaintiffs.  Although the plaintiffs are not part of a “suspect class” they do claim that a “fundamental right”—the constitutionally protected right to bring a negligence action—is being infringed. Therefore the statute is subject to strict scrutiny and must serve a “compelling state interest.” In this regard the analysis under the equal protection clause, due process and special legislation is essentially the same.  Because the court found the statute here “neither imposes a burden upon a plaintiff at filing nor unduly limits who a plaintiff may employ as an expert [but] [r]ather . . . specifies the type of evidence a plaintiff must offer to prove one of the elements of [the ] claim and because the rule applies equally to plaintiffs and defendants, it does not infringe a fundamental right. 

As a result of this finding, the court then applied the “rational basis” test, applicable where a fundamental right is not at issue.  In this regard the court found that the legislature’s conclusion that the statute was necessary to curb a rise in medical malpractice insurance premiums, avoid the departure of doctors from the profession or state and to improve the delivery of health care in Arizona, was a rational means to achieving a legitimate governmental purpose and therefore meets constitutional muster.  

[Editor’s Note:  the court does a very poor job of distinguishing Hunter Contracting Co., Inc. v. Superior Court, 190 Ariz. 318, 947 P.2d 892 (App. 1997) where a statute requiring one bringing a “claim against a registered professional or contractor submit with the complaint an affidavit from a qualified expert, and then required dismissal if the proper affidavit was not timely filed” was held to violate a fundamental right to sue and therefore was held in violation of the equal protection clause by the Arizona Court of Appeals. The Court here pointed to the fact that the unconstitutional statute required an affidavit at the time of filing the complaint rather than the initial disclosure (frankly a distinction without a difference) and required an expert where the common law had not previously required one (one must question the viability of an engineer/architect negligence where the plaintiff has no engineer or architect to establish a breach of the standard of care).]


4.   Proximate Cause—Intervening Superceding Cause

Pompeneo v. Verde Valley Guidance Clinic, Inc., 604 Ariz. Adv. Rep. 9, 1 CA-CV 09-0723 (App. Div. I, March 24, 2011) (J. Portley) PLAINTIFF’S INTENTIONAL ACTS DURING A LUCID INTERVAL CONSTITUTE A SUPERCEDING CAUSE TO HIS CLAIM OF NEGLIGENCE AGAINST A MENTAL HEALTH PROVIDER

After visiting his therapist the plaintiff went home, stabbed his girlfriend to death then attempted suicide by drug overdose.  He pled guilty to first degree murder and is incarcerated. He then brought this civil tort action against the mental health provider claiming the provider was negligent in failing to hospitalize him, properly medicate him, obtain his prior medical records and warn others.  His primary damage claim was that he was now incarcerated.  The evidence showed he had a long history of mental illness and it was difficult to treat him effectively with psychotropic drugs.  The day of the murder his therapist noted that he “denied suicidal and homicidal ideation, plan and intent . . . [plaintiff] reports that he gets great pleasure out of thinking of killing or hurting his [girlfriend] and her exboyfriend.”  The clinic moved for summary judgment which was granted by the trial court and affirmed by the Arizona Court of Appeals.

The court of appeals noted that while the “proximate cause of an injury is that which, in a natural and continuous sequence, unbroken by any efficient intervening cause, produces an injury, and without which the injury would not have occurred . . . [i]ntervening causes become superceding causes when the intervening force was unforeseeable and may be described, with the benefit of hindsight, as extraordinary.”  The court acknowledged that the question of causation is usually left to the jury but that summary judgment is appropriate when no “reasonable juror” could conclude plaintiff’s damages were proximately caused by the defendants actions

The court then addressed section 455 of the Restatement Second on Torts which establishes that an actor who causes another to become delirious or insane may be liable for harm the insane person causes to himself.    However, in contrast, citing Prosser on Torts, if the insane person attempts the suicide during a “lucid interval when he is in full command of his faculties . . .his voluntary choice is an abnormal thing, which supercedes the defendant’s liability.”

Here the court noted, the plaintiff failed to present any evidence that his act of killing his girlfriend and  attempted suicide was anything but volitional during a lucid interval.  He presented no evidence he was on medication or under the influence of medication prescribed by the defendant. In fact, as part of his plea agreement he testified that the murder was “premeditated.”  As such, his intentional acts constituted a superceding cause.


5.   Duty of Psychiatric Hospital to Mentally Ill Patient

Estate of Timothy Maudsley v. Meta Services, Inc., 611 Ariz. Adv. Rep. 13, 1 CA-CV 10-0494 (App. Div. I,  June 23, 2011) (J. Morris) ARIZONA’S MENTAL HEALTH STATUTES AND A DOCTOR-PATIENT RELATIONSHIP EACH CREATE A DUTY BY PSYCHIATRIC HOSPITAL AND PSYCHIATRIST TO EXERCISE REASONABLE CARE IN INTAKE, EVALUATION, TREATMENT AND DECISION TO HOSPITALIZE MENTALLY ILL PATIENT

Plaintiffs brought a wrongful death action against defendants alleging psychiatric malpractice.  The trial court granted defendant summary judgment finding no duty was owed the plaintiffs’ decedent Timothy Maudsley by the defendants and the Arizona Court of Appeals reversed.  

Maudsley was a patient at the defendants’ psychiatric facility when a psychiatrist there petitioned for a court ordered evaluation of him.  The petition was supported by an affidavit from Maudsley mother and his case manager establishing he did not appreciate his need for medication and treatment, walked away from the treatment center and refused voluntary evaluation.  Twenty one minutes after the filing Maudsley was picked up with a swollen ankle by ASU police on the Tempe campus. Maudsley told the police he was mentally ill and needed help.  He was referred to a crisis care organization which established that he had a pending petition hearing and that he needed to be taken to the defendants’ hospital. He was in fact taken there and the receptionist was told he was a patient there and had a hearing regarding a court ordered evaluation that very morning. Maudsley was then interviewed and found to be in a “chronic psychotic condition”  by a staff psychologist.  Despite this, he was put in a wheelchair and wheeled across the street to Maricopa Hospital to have his ankle treated.  While unattended he walked out of the waiting room at Maricopa Hospital.  That night he was seen “jumping up and down” and “causing a scene” near a Phoenix intersection before being struck and severely injured by a car as he entered the roadway.  He died from these injuries ten months later.

The court  of appeals found the existence of a duty to Maudsley on two basis:  public policy by virtue of Arizona’s Mental Health statutes and by virtue of a doctor-patient relationship.

First under ARS sec. 36-501 to -591 the state legislature has expressed a strong public policy in favor of the initial screening of potential patients and voluntary versus involuntary treatment. As such, under the facts presented here the defendants had a duty to exercise reasonable care in screening Maudsley and encouraging voluntary treatment. Specifically, ARS sec. 36-526 (A) provides that a patient may be admitted on an emergency basis without court action if there is “reasonable cause to believe” the person is a danger to self or others and is likely to suffer serious harm or seriously harm others if not immediately hospitalized.  This statute required defendants to exercise reasonable care in screening and evaluating Maudsley and to hospitalize him immediately if he reasonably appeared to be in danger.

Finally, Maudsley interaction with the defendants’ staff and psychiatrist creates a question of fact as to whether a doctor-patient relationship existed.  If it did exist, this special relationship in and of itself would require the defendants to exercise reasonable care in the intake, evaluation and decision not to immediately hospitalize Maudsley.  


6.   Medical Malpractice— Specialty Required of Standard of Care Expert    
Awsienko v. Cohen, __Ariz. Adv. Rep. __, 1 CA-CV 10-0376 (App. Div. I, May 12, 2011) (J. Kessler) DOCTOR TESTIFYING AS TO STANDARD OF CARE IN MEDICAL NEGLIGENCE CASE NEED NOT HOLD SAME BOARD CERTIFICATION AS DEFENDANT DOCTOR AT THE TIME OF THE ALLEGED TORT AS LONG AS CERTIFICATION IS HELD AT THE TIME HE TESTIFIES

Plaintiffs brought this medical negligence wrongful death claim against several health care providers after their decedent died of cardiac arrest in 2006.  Defendant Dr. Hoelzinger is a board certified cardiovascular disease and interventional cardiology specialist and defendant Dr. Cohen is board certified in internal medicine and nephrology.  Plaintiff’s standard of care expert Dr. Wilson was board certified in internal medicine in 2002 and in nephrology in 2007. After discovery closed the defendant doctors moved for summary judgment on the ground that plaintiffs’ expert was not certified in their relevant specialties at the time of the alleged negligence and therefore could not testify pursuant to ARS sec. 12-2604 (A)(1).  Summary judgment was granted. The Arizona Court of Appeals affirmed as to Dr. Hoelzinger but reversed as to Dr. Cohen.

The court of appeals noted that while ARS sec. 12-2604 (A) (1) clearly requires a standard of care witness be of the same “specialty” at the time of the incident it does not expressly impose that timing requirement on board certified experts.  Thus the court held, if the defendant doctor is a specialist but not board certified in that specialty the testifying experts must hold that same specialty at the time of the alleged negligence.  However, if the defendant doctor is board certified the testifying expert need only hold the board certification at the time she testifies.  

The court’s reasoning was two-fold. First where the legislature uses a word or words in one section of a statute and omits those same words in another section, it is presumed the omission was intentional.  Here the legislature specifically stated that a specialist must hold the specialty “at the time of the occurrence” but stated no temporal qualification when discussing board certified specialists.  Secondly, the court found the distinction rational based upon the length of time and depth of study required to acquire board certification as opposed to a mere specialty designation.  

Thus, Dr. Wilson should be permitted to testify as to the standard of care regarding Dr. Cohen since at the time of his testimony he holds board certification in the same areas as Dr. Cohen.  Conversely because he did not hold board certification in Dr.  Hoelzinger’s specialties’ at any time he was properly excluded from testifying against this defendant.  Further his deposition testimony was not critical of Dr. Hoelzinger’s care providing yet another reason for excluding his testimony as to this defendant.

G.  Preemption

1.   Charter School is not a State Actor When Terminating Employees and thus 1983 


      Claim not Appropriate

Caviness v. Horizon Community Learning Center, Inc., 590 F.3d 806, CV-07-00635 FJM (9th Cir., January 4, 2010) (J. Ikuta) PRIVATE NON-PROFIT CORPORATION THAT RUNS A CHARTER SCHOOL IN ARIZONA NOT A STATE ACTOR UNDER 42 USC 1983 WITH RESPECT TO EMPLOYMENT RELATED ACTIONS TAKEN VIS A VIS A FORMER EMPLOYEE

Plaintiff teacher was terminated by the defendant Charter school for alleged improprieties with a student. Administrators at the school allegedly spread rumors about he improprieties and publicly labeled plaintiff a pedophile.  

Plaintiff sued under section 1983 alleging violation of his rights and defamation under color of state law. The 9th Circuit Court of Appeals held that while an entity like the defendant may be considered a state actor for some purposes it may not be a state actor for other purposes. Where the defendant is a private corporation its actions vis a vis its employees are not state actions since these actions are not a function that is traditionally and exclusively the prerogative of the state.  


2.   Employee’s Duty Not to Compete

Taser Int’l, Inc. v. Ward, 582 Ariz. Adv. Rep. 23, (CA I, March 13, 2010) (J. Portley) ABSENT A NON-COMPETE AGREEMENT AN EMPLOYEE MAY PREPARE TO COMPETE WITH HIS EMPLOYER WHILE STILL EMPLOYED PROVIDED HE DOES NOT ACTIVELY COMPETE UNTIL THE EMPLOYMENT RELATIONSHIP TERMINATES
Taser sells stuns guns and a personal video and audio recording device called Taser Cam.  Defendant was an at-will employee of Taser serving as its vice president of marketing for 3 ½ years. He did not sign an employment or non-compete or non-disclosure agreement.  During his employment he was privy to confidential information and trade secrets including new product ideas.
While still employed at Taser, defendant began work on developing an eyeglass-mounted camera and then a cip-on camera device.  He never disclosed to Taser his future business plans to develop, produce and market the clip-on camera.  When Taser learned of this after defendant had resigned it sued him for misappropriation of trade secrets, breach of the duty of loyalty, tortious interference with contract, breach of contract, breach of fiduciary duty, conversion, and unjust enrichment.  Defendant answered and counterclaimed for interference with contractual relations, tortious interference with business expectancy and abuse of process.  Taser moved for partial summary judgment on the breach of duty of loyalty and fiduciary duty claims and defendant cross moved for summary judgment on these theories.  The trial court granted Taser’s motion and denied the defendant’s.  The court of Appeals reversed denying Taser’s motion and granting defendant’s.
While an employee owes “entire good faith and loyalty for the furtherance of the interests of his principal [and is] precluded from actively competing with his or her employer during the period of employment” once the employment relationship is terminated barring the existence of a non-compete agreement, the employee is free to compete as he or she wishes.  Similarly, while the employee cannot compete with his or her employer while still employed, it is “not otherwise wrongful, to prepare for competition” while still employed so long as the competition does not “take the form of ‘acts in direct competition with the employer’s business.”


3.  42 USC 1983 Claim—Prisoner’s Constitutional Right to Medical Care
Braillard v. Maricopa County, 583 Ariz. Adv. Rep. 8 (App. Div. I, May 27, 2010) (J. Vasquez) DAUGHTER HAS STANDING TO BRING WRONGFUL DEATH AND 42 USC 1983 SURVIVAL ACTION AGAINST GOVERNMENT EMPLOYEES FOR FAILING TO ADEQUATELY SCREEN, MONITOR AND PROVIDE MEDICAL CARE TO MOTHER RESULTING IN HER DEATH AND MAY RECOVER PAIN AND SUFFERING AND PUNITIVE DAMAGES AGAINST THE GOVERNMENT EMPLOYEES BUT MAY NOT SUE THE MARICOPA COUNTY SHERIFF’S OFFICE AS IT IS A NONJURAL ENTITY 
Plaintiff brought a wrongful death and survival action for the death of her mother pursuant to 42 USC sec. 1983 and Arizona’s Wrongful Death statute against Maricopa County, the Maricopa County Sheriff Arpaio, the Maricopa County Sheriff’s Office and seven individual MCSO and county employees.  On January 1, 2005 plaintiff’s mother was arrested for suspicion of drug possession and allegedly due to improper intake and monitoring and a failure to administer insulin injections for diabetes which ultimately resulted in plaintiff’s decedent’s death.  Defendants obtained Summary Judgment at the trial court level.
On appeal the Court of Appeals ruled that the Maricopa County Sheriff’s Office is a nonjural entity and not subject to suit and was thus properly dismissed by the trial court.  However, the granting of summary judgment for the remaining defendants was overturned by the Court of Appeals for the following reasons.
First, the court noted that our courts have long held a prisoner has a constitutional right to medical care.  Here the plaintiff submitted ample evidence that the intake interview by the County of plaintiff’s mother lasted less than a minute and failed to identify the fact plaintiff’s mother was a diabetic and needed insulin treatment. Thereafter the plaintiff proved, her mother became very ill, could not go to dinner, vomited, worried other inmates who complained to guards and was routinely ignored by defendants until she became so ill that she required hospitalization and died. This evidence was adequate to establish plaintiff’s right to recover for the wrongful death of her mother under state law and the “deliberate indifference” to a known constitutional right “under color of law” justifying a 42 USC 1983 claim.  
Further under the 1983 claim the plaintiff was not barred from recovering punitive damages against the government defendants despite the state immunity statute ARS sec. 12-820.04 protecting them because this statute only protects the government employees acting in their official capacities whereas 1983 allows recovery against the individuals for their individual wrongdoing performed only “under the color of state law.” Similarly, pain and suffering damages are recoverable by plaintiff under 1983.

H.  Premises Liability


1.  Duty to Licensee Under Premises Liability Law
Wickham v. Hopkins, 606 Ariz. Adv. Rep. 34, 1 CA-CV 09-0523 (App. Div. I, April 19, 2011) (J. Gemmill) PARENTS OF 14 YEAR OLD GIRL WHO THROWS DRINKING PARTY WHILE PARENTS ARE OUT OF TOWN OWE NO DUTY TO TEENAGER ATTENDING PARTY WHO IS ASSAULTED BY ANOTHER ATTENDEE

Defendants go out of town for several days. They leave their 14 year old daughter in the care of an adult coworker.  On the night in question, the adult coworker leaves the defendants’ daughter home alone and goes out to dinner. The daughter then invites friends who invite friends who invite friends to come over and drink, talk and listen to music.  Approximately 70 teenagers show up.  Plaintiff gets in a verbal altercation with another teenager.  Plaintiff and his friends begin to leave and when they reach the street are confronted with the teen he had been arguing with and his friends. An altercation ensues ending with a rock being thrown which strikes plaintiff in the head and seriously injures him.  He and his parents sue the defendants, the assailants and their parents.  They claim the defendants were liable for negligence, negligent supervision, premises liability and vicariously liable for the coworker’s negligence. The trial court granted defendants’ motion for summary judgment on the question of duty.  The Arizona Court of Appeals affirmed.

First the court noted that under Arizona law the duty of a landowner is determined by the status of the entrant as a licensee, invitee or trespasser.  Here the plaintiff was clearly a licensee. He was invited to come onto the premises (permission destroys the chance of him being a trespasser) and was not charged anything to enter (hence not an invitee).  The owner of premises (and her agent) has a lesser duty to licensees than invitees—she only needs to avoid “knowingly allowing him to encounter a hidden peril or willfully and wantonly causing him harm.”  There was no evidence of hidden peril or willful and wanton conduct by the defendants.

Next the court of appeals noted that even the duty to a licensee ceases when the licensee leaves the premises.  The duty to exercise reasonable care in providing safe ingress and egress applies only to business invitees.  Here the injury occurred off the premises hence the defendant’s owed no duty to the plaintiff. If, for example, they had undertaken the responsibility of providing safe ingress and egress they would have been obligated to do so with reasonable care. There, however, was no evidence that they had undertaken such a duty.

The court then dismissed the plaintiffs’ argument that leaving their daughter home alone and unsupervised made it foreseeable that a drinking party might ensue and someone might be injured.  The court pointed out that this argument is easily disposed of in that the Arizona Supreme Court has recently held in Gipson v. Kasey, 214 Ariz. 141, 150 P.3d (2007) that foreseeability is never relevant in determining duty. Duty is always a threshold question to be decided by the court and exists only when the common law, statute or public policy creates a special relationship between the parties creating the duty.  Here there is no public policy or statute creating a duty. The only law addressing duty under these facts is the common law of premises liability.  

[Editor’s Note: The court of appeals specifically noted that as an intermediate appellate court it has no authority to abolish the premises liability rules of trespass, invitee and licensee which have so often been recognized by the Arizona Supreme Court as having vitality.  This would be a very appealing  case (pun intended) for the Arizona Supreme Court to in fact follow the direction of many other jurisdictions and drop these categories in favor of a simple and general overall duty that landowners “exercise reasonable care under all circumstances” regardless of an entrant’s status.]

I.
Products Liability

1. 
Duty to Perform Safety Inspection

Diaz v. Phoenix Lubrication Service, 224 Ariz. Adv. Rptr. 335, 1 CA-CV 09-0034 (Ct. App., Div. I, May 4, 2010) (J. Gemmill) AUTOMOBILE LUBE STATION PERFORMING ROUTINE OIL CHANGE AND “SERVICE JOB” DOES NOT HAVE A DUTY TO INSPECT TIRES

Plaintiff took his Volvo to Jiffy Lube for an oil change which included a check of the car’s tire pressure.  A few weeks later the plaintiff was involved in a catastrophic rollover accident which he attributed in part to poor tread on the tires. This allegation surfaced after the plaintiff sued Volvo, Ford and Discount Tire who designated the local Volvo dealer as a Nonparty at Fault, who when added to the suit named Jiffy Lube as a Nonparty at Fault.  Plaintiffs and the defendant dealer alleged Jiffy Lube was negligent in its failure to properly inspect the tires and its failure to warn of the worn tire tread.

All the defendants except Jiffy Lube were ultimately dismissed from the case.  Then the trial court granted defendants summary judgment based upon a finding there was no tort duty to inspect the tires. The Court of Appeals affirmed relying upon Gipson v. Kasey, 214 Ariz. 141, 150 P. 3d 228 (2007), first noting that the question of duty is a question of law for the court.  In analyzing the question Gipson instructs that the court must analyze the relationship of the parties and public policy considerations.

With respect to the relationship of the parties, the Court of Appeals the court first looked to the contract between the parties finding it only required an inspection of the tire pressure and not the tires themselves.  The court declined to find an implied duty based upon the fact the service technician was performing lubrication functions under the vehicle with the tire tread in plain sight.

Turning to public policy considerations the court first noted that the Gipson court relied largely upon Arizona statutes which created a duty. Here there are no statutes involved. Secondly, the Gipson court held that “[a]n actor ordinarily has a duty to exercise reasonable care when the actor’s conduct creates a risk of physical harm.”  Here the court did not “perceive that Jiffy Lube’s actions created the risk resulting from the allegedly worn tires.”  Where the actor did not create the risk, Restatement (3d) section 37 provides there is no duty.

Finally, the Court of Appeals rejected plaintiff’s theory that the standard in the industry required the defendants meet this duty finding that the standard in the industry only applies to whether there has been a breach of the standard of care.  Only the court can decide the duty question, not an expert or lay witness.


2.   Products Liability and the Consumer Expectation Test—No Expert Testimony 

      Required

Long v. TRW Vehicle Safety Sys. Inc., __F. Supp. 2d __, 2011 WL 2457509 (D. Ariz., June 20, 2011) EXPERT TESTIMONY NOT NEEDED TO PROVE SEATBELTS DEFECTIVE WHERE ORDINARY CONSUMER COULD FORM EXPECTATION REGARDING THEIR SAFETY

Plaintiff and plaintiff’s decedent were passengers in an SUV when a tire tread separation caused the vehicle to roll.  Plaintiffs claimed to have been wearing their seat belts but were nonetheless not restrained during the rollover resulting in death and a severe injury. They were the only two of seven occupants in the vehicle that were severely injured or killed despite being belted. Plaintiffs sued the seat belt manufacturer claiming the belts were defective because they failed to properly restrain the occupants. The defendant moved for summary judgment claiming plaintiffs’ expert’s testimony was inadmissible and without it plaintiffs could not prove their case.

The Arizona District court disagreed holding that in a case such as this where ordinary consumers have developed reasonable expectations as to how a product should perform, jurors may find a defendant at fault without expert testimony.  Applying the consumer expectation test, the court found that most consumers use seat belts daily and are familiar with their primary safety related function of keeping belted passengers restrained. Thus here, even without expert testimony a jury could find the defendant liable.

Next the district court rejected the defense argument that the intensity and dynamics of the rollover constituted a superseding cause of the injuries.  The court held that a superseding cause must be one that is unforeseeable and with the benefit of hindsight could be found to be “extraordinary.”  Here, the court found it was reasonably foreseeable that in a tread separation the driver may lose control and the vehicle may rollover and become severely deformed.  The defendant need not have anticipated the specific harm that actually follows such an event but only that some harm might very well follow.

J. 
Professional Negligence

1.   Qualified Privilege for Reporting Professional Misconduct
Advanced Cardiac Specialists v. Tri-City Cardiology Consultants, 563 Ariz. Adv. Rep. 14 (App. Div. I, August 25, 2009) (J. Swann) ARS 32-1451ABROGATES COMMON LAW ABSOLUTE PRIVILEGE TO REPORT MEDICAL MALFEASANCE AND SUBSTITUTES QUALIFIED PRIVILEGE REQUIRING SHOWING OF “GOOD FAITH”
Defendant doctors sent a complaint letter concerning plaintiff doctors to the Arizona Medical Board alleging they were buying pacemakers on E-bay, some of which were stolen, overcharging patients for them and implanting them without the required manufacturer representative in the operating room.  Defendants also claimed in the complaint letter that plaintiffs were a “blight upon the medical profession.”
Plaintiffs sued the defendants for defamation. Defendants claimed an absolute and qualified privilege for reporting professional misconduct to a quasi-judicial body.  The trial court granted defendants motion for summary judgment and the plaintiffs appealed. 
The Arizona Court of Appeals found the common law right to absolute immunity to be abrogated by ARS sec. 32-1451 (A) which provides qualified immunity to “any person” who reports medical misconduct to the board in “good faith.”  To overcome the immunity it was incumbent upon the plaintiffs to produce clear and convincing evidence that the publication was with actual malice or by demonstrating excessive publication. 
 Actual malice requires a showing the defendant knew the statement was false or “entertained doubts” as to its veracity.  The burden to prove the defendant acted in bad faith and with actual malice even though this “puts a premium on ignorance and encourages the irresponsible publisher not to inquire.”  Negligence is the appropriate standard when the matter does not concern a public figure or unlike here is not concerning an issue of public concern.

2.   Economic Loss Rule

Midis Greenhouses v. Global Horticultural, Inc., 598 Ariz. Adv. Rep. 33 (App. Div. II, December 22, 2010) (J. Kelly) ECONOMIC LOSS RULE DOES NOT BAR ACTION FOR PRODUCTS LIABILITY AND MISREPRESENTATION WHERE DEFENDANT KNEW THE USE TO WHICH PLAINTIFF WOULD PUT DEFENDANT'S PRODUCT AND NONETHELESS PROVIDED A PRODUCT DEFECTIVE FOR THAT USE

Plaintiff grew crops in peat moss. Defendant offered to sell plaintiff peat moss cheaper than plaintiff's current supplier knowing the peat moss would be used to raise crops.  thereafter defendant provided plaintiff peat moss that was too acidic to grow crops and plaintiff, not knowing this lost an entire crop. Plaintiff then sued for breach of contract, strict products liability and misrepresentation.  The trial court granted defendant summary judgment on the tort claims.
The Arizona Court of Appeals reversed.

The economic loss rule precludes tort recovery for economic losses absent personal injury or damage to property other than the product.  Here plaintiff's seeds and seedlings were damaged and destroyed in addition to the loss of use of the defective peat moss. The seeds were purchased from a different supplier than the defendant and were clearly property separate from the allegedly defective product. Consequently the policy behind the economic loss doctrine is not furthered and the tort claims should withstand summary judgment.

K. Real Property 


1.   Appraiser Liable for Negligence to Buyer
Sage v. Blagg Appraisal Co., 221 Ariz. 33, 209 P.3d 169 (App. Div. I, April 30, 2009) (Justice Johnsen) REAL ESTATE APPRAISER CAN BE LIABLE TO BUYER ON PURCHASE MONEY MORTGAGE FOR NEGLIGENCE IN PERFORMING APPRAISAL

Buyer offered to purchase seller’s home subject to an appraisal.  The appraiser allegedly failed to properly measure the home, overestimated the square footage and allegedly gave an inflated and unreasonable appraisal.  In reliance upon the allegedly negligently prepared appraisal buyer closed on the house. Buyer learned of a 569 feet discrepancy in the square footage a year and a half later when attempting to refinance. Buyer sued the appraiser alleging she would not have purchased the home if the appraisal had been done appropriately which would have revealed her offer was too high.

Defendant appraiser moved for summary judgment claiming he owed no duty to the seller.  The Court of Appeals disagreed finding that Restatement section 552 (Second) of Torts creates the duty when as here the appraiser knows the lender intends to furnish the appraiser to the buyer.  To hold otherwise would be to require the buyer to hire her own appraiser to obtain the same information she needs for the purchase that the lender needs. 

The appraiser is liable to the buyer for negligence in the appraisal process.

2.   Economic Loss Doctrine Applies to Construction Defect Case
Flagstaff Affordable Housing, Ltd v. Design Alliance, Inc., 575 Ariz. Adv. Rep 31 (S. Ct. February 12, 2010) (J. Bales) ECONOMIC LOSS DOCTRINE BARS TORT CLAIMS IN CONSTRUCTION DEFECTS; REMEDY IS BREACH OF CONTRACT ONLY.  
Plaintiffs contracted with defendants for the design of apartment buildings. Thereafter the plaintiff sued the architect for breach of contract and negligence.  The defendant moved to dismiss the breach of contract claim based upon ARS section 12-522—the statute of repose which bars any claim for breach of contract against one who designs an improvement to real property if the claim is brought more than eight years after the completion of the improvement.  Plaintiffs voluntarily dismissed the breach of contract claim in response and proceeded on negligence theories.  The defendant then moved to dismiss the complaint based upon the economic loss doctrine.  The trial court granted the motion, the Court of Appeals reversed and the Supreme Court reversed the Court of Appeals.
The economic loss doctrine states that a plaintiff may not recover economic damages under tort theories unless the plaintiff has suffered physical injury as a result of the conduct of the defendant.  This rule has been applied routinely in products liability cases.  Whether the rule would apply in a construction defect case is a question of first impression in Arizona.
The Arizona Supreme Court found no policy reasons to allow a plaintiff to recover economic loss damages under a tort theory arising out of alleged construction defects.  The court felt that contract remedies more than suffice to address such problems—they allow recovery of the costs of remedying the defects.
  

3.  Air Crash Doesn’t “Involve Real Property” to Support Change of Venue

Nielson v. City of St. Johns, 225 Az. Adv. Rptr. 451, 1 CA-SA 10-0131 (App., Div. I, September 21, 2010) (J. Thompson) AIR CRASH INVOLVING CONTACT WITH POWER LINES AND LOCATION OF AIRPORT DOES NOT “CONCERN REAL ESTATE” SO AS TO JUSTIFY TRANSFER OF VENUE TO SITUS OF CRASH
Plaintiffs were injured in an air crash involving power lines near the St. Johns airport in St. Johns, Arizona.  Plaintiffs sued St. John’s and Navopache in Maricopa County Superior Court.   St. Johns owned and maintained the runway in question and Navopache the power lines.
Navopache moved for a change of venue to Navajo County under ARS sec. 12-401 (12) which provides that “actions concerning real property” are properly brought in the county where the real property is located.  The trial court agreed and transferred venue from Maricopa to Navajo.
On special action the court of appeals reversed finding that in a tort personal injury case such as this the situs of the accident and the peripheral relevancy of that location to the elements of the tort rendered section 12 inapplicable.  A tort action for injuries resulting from an airline crash does not “concern real property” for venue purposes.  

L.
Vicarious Liability 

1.
General Employer’s Vicarious Liability for Lent Employee 
Tarron v. Bowen Machine & Fabricating, Inc., 222 Ariz. 160, 213 P.3d 309 (App., Div. I, July 7, 2009)(J. Barker) CONTRACT BETWEEN GENERAL EMPLOYER AND LENT EMPLOYEE IS NOT DISPOSITVE OF WHO HAS RIGHT TO CONTROL AND CAN BE VICARIOUSLY LIABLE FOR ACTS OF LENT EMPLOYEE.  
Plaintiff, a Phelps Dodge employee, fell through a gap between a platform and ramp at the mine that was created by defendant Bowen Machine’s employees.  Plaintiff sought to hold Bowen vicariously liable under the doctrine of Respondeat Superior for their employees’ negligence.  Bowen defended claiming the employees had been “lent” to Phelps, Phelps had the right to control them and therefore Bowen was not vicariously liable for their actions.  The trial court granted partial summary judgment for the plaintiff on this issue finding Bowen’s contract with Phelps gave it control over the employees.  A jury awarded the plaintiff $1.5 million and found Bowen 60% at fault.  Bowen appealed arguing it and not plaintiff was entitled to summary judgment on the issue of control of the lent employees.

First the Court of Appeals set forth the “lent employee” doctrine which holds when a general employer (Bowman) lends an employee to a special employer (Phelps) the lent employee is treated as the special employer’s employee unless the general has control or the right to control the lent employee.  The “right of control” as opposed to actual exercised control is the key.  Here the general retained the right to control in its contract with Phelps, but in fact Phelps exercised control in the manner in which the lent employees performed their work.

When, as here, both the general and special employer have control, liability should be allocated to the employer in the better position to take measures to prevent the injury.  Here the evidence was uncontroverted that Phelps in fact exercised exclusive control over these employees in their work involving the moving of the ramp.  Further, a Bowen supervisor testified that the contract which provided “[Phelps] will have no direction or control as to the method of performance of the work” did not apply to this specific job and in fact Bowen would have had no right to come in and tell them how to perform their work on the ramp.

Accordingly, the Court of Appeals held there was a question of fact for the jury as to who controlled the lent employees in the creation of the hazard and that partial summary judgment was inappropriate. 

2.    Vicarious Liability for Employee Assigned to Out of Town Work

McCloud v. Kimbro, 578 Ariz. Adv. Rep. 27 (App.  Div. II, March 23,   

2010) (J. Kelly) EMPLOYEE ASSIGNED TO OUT OF TOWN WORK IS IN THE COURSE AND SCOPE OF EMPLOYMENT WHILE DRIVING TO A RESTAURANT TO EAT
Defendant was a DPS officer who normally worked and lived in Phoenix but was assigned to work in the Sierra Vista area for several months.  On the day in question defendant had completed his work shift, stopped at the DPS office to get the name of a restaurant and then drove with others in his unit and his supervisor as passengers.  He was not paying attention as he was looking for the restaurant when he rear-ended the plaintiff.  Plaintiff filed a notice of claim against the state timely but did not serve the lawsuit within the one year statute of limitations.  His case was dismissed on summary judgment.

On appeal, plaintiff argued that he was not bound by a one year statute of limitations because the defendant was off work at the time of the accident and therefore not in the course and scope of his employment.  The Court of Appeals affirmed the trial court.
“We hold that an employee on out-of-town travel status is within the course and scope of his employment and subjects his employer to vicarious liability while traveling to and from a restaurant for a regular meal.  .  . he was traveling on an assignment of the kind he was employed to perform; was within the authorized time and space limits of his temporary assignment in southern Arizona; and was acting, at least in part, by a purpose to serve his employer, because eating is necessarily incidental to a multiple-day assignment.”

3.     Family Purpose Doctrine               

Young v. Beck, 224 Az. Adv. Rptr. 408, 1 CA-CV 09-0188 (Ct. App., Div. I, May 20, 2010) (J. Brown) FAMILY PURPOSE DOCTRINE RENDERS PARENTS LIABLE FOR NEGLIGENT DRIVING OF SON EVEN WHERE SON EXCEEDS SCOPE OF AUTHORIZED USE OF VEHICLE

Jason was 17 years old driving a car provided by his parents. On the night in question he was only authorized by his parents to drive to work and then a friend’s house where he was to spend the night. These restrictions were explicit in response to an accident he had been involved in a month earlier. Nonetheless, after work and driving to his friend’s house he decided to leave the friend’s house and go out “egging” houses and parked vehicles from his parent’s car with his friends.  During these escapades he collided with another car driven by the plaintiff.  Plaintiff sued Jason and his parents.

The parents sought summary judgment on the basis they could not be liable for their son’s negligence in the use of the family car when he was using it contrary to the use they had authorized.  The trial court and Court of Appeals disagreed.

It is settled law in Arizona that when a parent provides a car for the “ use, pleasure and convenience of the family, the [parent] will be liable for the negligence of the family members who have the general authority to drive the [car] while it used for a family purpose. .  . The doctrine’s social usefulness is its primary justification; it provides for an injured party’s recovery from the financially responsible person—the family head—deemed most able to control to whom the car is made available.”  To apply there must be (1) a family of sufficient unity so there is a head of the household; (2) the car must be furnished by this head; (3) the car must have been used by the family member with express or implied consent of the head for a family purpose.  Here the only disputed issue was that if express or implied consent.

Where Jason’s parents testified they allowed Jason to drive the car for various recreational, school and employment activities as a convenience for him and for them so they would not have to chauffer him and they had specifically consented to his use of the car the night in question, he had was using the car for a family purpose and with their consent.  This is all that is needed to apply the doctrine. The doctrine does not contemplate the parents must give permission for every route and deviation from that route to apply.  In fact, even when the family member uses the car in “contravention of its expected use” the social usefulness of the doctrine mandates the rule apply.

4.     Parent’s Right to Recover for Child’s Medical Expenses Assignable to Child

Estate of Desela v. Prescott Unified School District, 583 Ariz. Adv. Rep. 28 (App., Div. I, May 27, 2010) (J. Kessler) WHERE PARENT ASSIGNS RIGHT TO RECOVER MEDICAL EXPENSES FOR TREATMENT OF MINOR CHILD TO MINOR CHILD BEFORE STATUTE OF LIMITATIONS RUNS AND CHILD MAKES TIMELY NOTICE OF CLAIM FOR THESE AND OTHER DAMAGES, THE STATUTE IS TOLLED UNTIL CHILD REACHES MAJORITY AND IS PROPERLY RECOVERABLE BY CHILD’S ESTATE

Sixteen year old Maddison Deselea sustained a life threatening closed head injury when she fell off the roof of a fellow student’s car during an unsupervised break in rehearsal for a school play at Prescott High School.  Eighty one days later Maddison’s mother assigned to Maddison or her estate the right to recover for Maddison’s medical expenses as a result of the injury from the defendants.

Defendants moved to dismiss and for summary judgment on the basis that assignee could receive no more than assignor had and what assignor had was a claim for medical expenses that was barred by the statute of limitations one year after the accident.  The trial court agreed.

On appeal, the Court of Appeals reversed and remanded finding that because the assignment was properly made before the one year statute of limitations had run, ARS sec. 12-502 worked to toll the statute of limitations until the assignee reached majority.

The court found no public policy would be furthered by allowing the defendants to escape responsibility for medical expenses that were in fact assigned before the statute of limitations ran particularly when the defendants received a notice of claim from plaintiff within 180 days of the accident putting it on notice of the claim for injury and medical expenses. In contrast, allowing Maddison and her estate the benefit of the tolling statute allows her to better determine and seek recovery for the full extent of her damages.

5.    Respondeat Superior for Out of Town Employee
Engler v. Gulf Interstate Engineering, Inc., 614 Ariz. Adv. Rep. 29 (App. Div. I, August 9, 2011) (J. Winthrop) EMPLOYEE WORKING OUT OF TOWN IN AUTO ACCIDENT ON WAY BACK TO HOTEL FROM DINNER NOT ACTING WITHIN COURSE AND SCOPE OF EMPLOYMENT/ DIVISION I REJECTS DIVISION II HOLDING

Ian Gray lived and worked in Houston for Gulf Interstate Engineering [Gulf].  He was sent to work on a natural gas compressor in Mexico for several weeks. He and other employees on the project stayed in a hotel in Yuma, Arizona and drove to and from Mexico every day for work.  On December 11, 2007 Gray finished work in Mexico, returned to his Yuma hotel, then went to dinner with another employee at a Yuma restaurant.  After dinner while driving a rental car back to the hotel Gray struck the plaintiff who was riding a motorcycle.  Plaintiff sued Gulf alleging it was liable under respondeat superior.  Gulf moved for summary judgment on the basis Gray was outside the course and scope of his employment at the time of the accident and therefore Gulf had no vicarious liability for his actions.  The trial court and the Arizona Court of Appeals, Division I, agreed.

This decision has set up a conflict between Division I and Division II of the Arizona Court of Appeals, so expect the Arizona Supreme Court to accept review of this case to resolve the conflict.  In McCloud v. Kimbro, 224 Ariz. 121, 228 P.3d 113 (App. 2010) Division II, borrowing concepts from Arizona’s Workers Compensation law, held that a state employee working out of town on his way to lunch at a restaurant after completing his work for the day was within the course and scope of his employment.  The court found that when employees are living away from home as part of a work assignment, eating becomes an essential part of their employment and therefore they are within the scope when going to a restaurant to eat.  Division I disagreed.

Division II found that while workers compensation principles may sometimes be instructive in the tort context, because workers compensation law is remedial in nature, because courts are to err in favor of finding an employee within the course and scope when evaluating whether workers compensation should be paid and because the damages awardable under workers compensation are more circumscribed, the broad definition of course and scope should not be applied here.  It has long been recognized in tort law that in order for an employee to be within the course and scope of employment the employer “must have the right to control the activities of the employee at the time of the alleged injury.”  Here that clearly was not the case and therefore the reasoning of McCloud was rejected and Gray was found to be outside the course and scope of his employment with Gulf.

M.
Vulnerable Adult Statute Applies to State
Estate of Braden v. Arizona, 585 Ariz. Adv. Rptr. 23, 1CA-CV 08-0764 (App., Div I, June 29, 2010) (J. Orozco) ARIZONA’S ADULT PROTECTIVE SERVICES ACT APPLIES TO THE STATE OF ARIZONA AND ITS AGENCIES
The estate of Braden brought a lawsuit against the State of Arizona, the Department of Economic Services and its Division of Developmental Disabilities [DDD] for violation of ARS sec. 46-451 et seq. in caring for Braden a developmentally disabled adult. DDD contracted with Arizona Integrated Residential and Educational Services, Inc. [AIRES] to provide Braden care and it was there that Braden died from injuries. Because it was AIRES and not DDD or the state that actually provided the care and because the trial court found the state did not voluntarily “assume” the duty to provide this care the trial court granted the state summary judgment. 
The Court of Appeals disagreed and reversed. First the court found that the state assigned a caseworker for Braden, prepared an ISP (written plan of services to be provided Braden) and met with Braden’s family and AIRES to discuss the plan of care and prioritize needs. The Court of Appeals found these actions adequate to establish that the state had in fact “provided care” for Braden.  This “close question” was decided this way in part because of the remedial nature of the vulnerable adult statute and the consequent requirement it be interpreted broadly to effectuate application.
Next the Court of Appeals rejected the state’s argument that it did not “assume a legal duty” to care for Braden because it did not “voluntarily” undertake his care but instead was mandated by law to provide the care. The court looked to Webster’s dictionary and found that “volunteering” is not a perquisite to finding one has “assumed” a duty.  Particularly based upon the remedial nature of the statute the state assumes the duty when it “takes up” the responsibility whether voluntarily or by mandate.
Next the court rejected the state’s argument that language in the statute requiring an APSCA claim be served on the state and expressly stating that such obligation did not “authorize the  person to name this state . . . as a party” precluded application of the statute.  Instead the Court of Appeals found that this language only meant that the requirement of service on the state alone did not create a cause of action but likewise did not preclude one if there was an independent act or omission by the state creating liability.
Next the court rejected the state’s argument that to allow liability against the state would  create the absurd result of requiring the attorney general to simultaneously represent the plaintiff and the defendant state and would require to state to report violations to itself.  The court noted that the attorney general is never required to represent the plaintiff or get involved in the claim but if it decides to do so statute allows it to hire private counsel.  There is nothing absurd about the state properly reporting a violation of its own subdivision.  

Finally the state argued it was immune for its administrative decisions under ARS sec. 12-820.01.  The Court of Appeals handily rejected this argument noting that it has repeatedly been held in Arizona that this immunity only applies to policy making decisions and not the administration of day to day duties and responsibilities in carrying out those policies. 
N.
Workers’ Compensation 


1.
Worker’s Compensation Bad Faith Damages Defined and Atty Client Privilege  

                  Waived
Mendoza v. McDonald’s Corp., 222 Ariz. 139, 213 P.3d 288 (App., Div. I, July 7, 2009)(J Norris) DAMAGES IN WORKER’S COMP BAD FAITH ACTION INCLUDE PAIN & SUFFERING, LOST WAGES AND MEDICAL EXPENSES WHERE PLAINTIFF’S CONDITION AGGRAVATED BY SELF-INSURED EMPLOYER AND DEFENDANT WAIVES ATTY/CLIENT PRIVILEGE WHERE IT TAKES POSITION IT ACTED REASONABLY AND HAD NO “EVIL MIND” BECAUSE IT RELIED UPON ADVICE OF COUNSEL.

Plaintiff tripped and fell while carrying a box of meat patties while working at McDonald’s. She then filed a worker’s comp claim which was accepted by self-insured McDonald’s.  Subsequently McDonald’s refused to approve carpal tunnel surgery recommended by plaintiff’s doctor and misinterpreted one of plaintiff’s doctor’s reports to indicate the carpal tunnel syndrome was not work related.  Despite the fact that plaintiff’s doctor clarified this misunderstanding with McDonald’s and explained that without timely surgery the plaintiff would experience permanent dysfunction McDonald’s continued to deny the request.
McDonald’s then sent plaintiff to another doctor for an independent medical 



examination and this doctor essentially agreed with plaintiff’s doctor’s findings except recommending 4 weeks of nonsurgical treatment and that she could return to light duty work without defining what that meant.  Based upon this McDonalds terminated plaintiffs disability payments and told her to return to work. Based on her doctor’s recommendations she refused.  McDonalds continued to refuse to pay for surgery.

During litigation, after obtaining another medical review “to support our denial” which acknowledged the existence of carpal tunnel but did not recommend surgery and could not say if it was work related, McDonald’s accepted it was work related but refused again to pay for surgery.  Plaintiff was then sent back to the first IME doctor who again found carpal tunnel and recommended surgery, but a different surgery from what plaintiff’s doctor wanted to perform.  McDonalds then agreed to the different surgery and refused to allow another doctor to make this determination stating it had instead decided to “litigate it all the way.”  The Industrial Commission found in plaintiff’s favor.

Mc Donalds then approved the surgery and it was performed. Nonetheless, plaintiff continued to have symptoms which she related to the delay in surgery and which her doctor found would not allow her to return to work.  This was confirmed by McDonald’s second IME doctor.

Plaintiff sued for bad faith. The jury awarded $250,000 and no punitive damages.  Plaintiff appealed and defendant cross-appealed.

The first error found by the Court of Appeals was the trial court’s failure to instruct the jury that the plaintiff was entitled to seek medical expenses, lost wages and pain and suffering, not for the industrial injury itself but for the delay in surgery and the injury and disability that caused.  Bad faith in the handling of a worker’s comp case is not barred by the exclusive remedy provision for worker injuries and damages caused by the bad faith as opposed to the work related injury are recoverable including all ordinary tort damages.  

Next, the Court of Appeals found that where an “insurer raises a defense based on factual assertions that, either explicitly or implicitly, incorporates the advice or judgment of its counsel, it cannot deny an opposing party the opportunity to discover the foundation for those assertions in order to contest them.”  As a result, McDonald was required to submit a complete unredacted copy of its claim file since its ICA lawyers advice and judgment guided the claims process and because McDonalds defended its actions based upon its subjective motives.  What the adjusters knew and relied upon in denying plaintiff’s claim included the information obtained from its attorneys.  Putting the subjective beliefs of the adjusters at issue constituted a waiver of the attorney-client privilege.

Additionally, this evidence is discoverable and admissible to prove the requisite state of mind in support of plaintiff’s punitive damage claim. Likewise, the principal can be liable for punitive damages through the principal of Respondeat Superior even where there is no “evil mind” shown to exist in the principle.  Also, “punitive damages may be assessed against an insurer for the actions of its attorney if those actions were taken in furtheranc3e of the insurer’s business and within the scope of the attorney’s agency.”

Finally, the trial court erred in refusing to instruct the jury of the preclusive effect of 

the Industrial Commission’s compensability determinations.


2.
Aiding and Abetting and Bad Faith in Workers Compensation

Federico v. Maric, 574 Ariz. Adv. Rep. 15 (App., Div. I, January 28, 2010) (J. Irvine)

IME DOCTOR FREQUENTLY HIRED BY WORKERS COMPENSATION CARRIER ENTITLED TO SUMMARY JUDGMENT ON COMPLAINT ALLEGING AIDING AND ABETTING INSURANCE COMPANY IN BAD FAITH CONDUCT. 
Plaintiff sustained multiple injuries on the job and made workers compensation claims as a result.  Liberty Mutual, the comp carrier sent him for an independent medical examination before Dr. Zoran Maric.  Maric opined that plaintiff had no objective findings, only subjective complaints and needed no further medical treatment.  Liberty Mutual then denied plaintiff’s workers compensation claim.
Plaintiff then sued Liberty Mutual for bad faith and sued Maric for “aiding and abetting” Liberty in the commission of this tort.  Defendant Maric’s motion for summary judgment was granted by the trial court and this ruling was affirmed by the Arizona Court of Appeals.
The court first recognized that to prove aiding and abetting the plaintiff must establish:
1. The primary tortfeasor committed a tort that caused injury to the plaintiff;

2. The defendant must know the tortfeasor’s conduct constituted a breach of 

duty;

3. The defendant must substantially assist or encourage the primary torfeasor in achievement of the breach.

Here all of plaintiff’s evidence went to the alleged beliefs of Maric concerning the type of people typically sent to him and the very conservative nature of his analysis in most cases.  There was no credible evidence he knew his opinions and report on plaintiff would be used by Liberty Mutual to commit the tort of bad faith.  In fact, there was no evidence that Maric’s report was even necessary let alone  “substantially necessary” for Liberty Mutual to commit the alleged tort of bad faith.

3.   Employer not Liable When Employee “Coming or Going” to Work

Carnes v. Phoenix Newspaper, 605 Ariz. Adv. Rep. 13, 1 CA-CV 09-0365 (App Div. I, April 7, 2011) (J. Gemmill) “COMING AND GOING” RULE PROTECTING EMPLOYER FROM LIABILITY WHEN EMPLOYEE IS TRAVELLING TO AND FROM WORK APPLIES EVEN WHERE EMPLOYER REQUIRES EMPLOYEE TO USE HER OWN VEHICLE WHILE PERFORMING JOB

Defendant Phoenix Newspapers Inc. [PNI] employed Sebastian to deliver newspapers using her own car.  On the day in question, Sebastian had finished delivering her paper route and was driving home when she hit and killed the plaintiffs’ decedent who was riding a bike. She had delivered the last paper on her route 15 minutes earlier and hit the bicyclist a mile from her home. Plaintiffs sued PNI alleging vicarious liability for the negligent driving of its employee Sebastian.  The trial court granted PNI’s motion for summary judgment based upon the “coming and going” rule and the Arizona Court of Appeals affirmed.

Plaintiffs argued that the “employee’s own conveyance” rule ought to be adopted by the Arizona courts and supersede the “coming and going” rule.  First the court analyzed the general question of respondeat superior which holds that the employer is liable for the negligent driving of its employee if at the time of the accident the employee is “subject to the employer’s control or right of control.”  Because an employee is generally not subject to the employer’s control when travelling to and from work, Arizona follows the “coming and going” rule which protects the employer from vicarious liability.  Here the evidence was uncontroverted that Sebastian had finished her shift, was going home and did not consider herself subject to the control of PNI.  She was not required to drive home, she could have gone anywhere she wanted. 

The court of appeals further rejected the “employee’s own conveyance” rule in tort cases. It noted that this doctrine which does apply in workers compensation cases, provides that where an employer requires its employee to provide her own car for use during the work day that her trip to and from work is within the scope of employment—the employer controls the employee in the sense it requires the employee drive her own car to work and to use the car at work.  The court rejected this rule for tort cases finding that while it makes sense in workers compensation where the goal is to spread the cost of injury to workers to the industry and community as a whole and protects only workers, it does not make sense to broaden the exposure in tort where the goal is to require careful supervision of employees by employers and where the vicarious liability extends to an indeterminate number of potential plaintiffs.  

O. 
Notice of Claim 


1.    Liability for Minor’s Medical Expenses/SOL/NOC

Desela v. Prescott Unified School Dist,. 606 Ariz. Adv. Rep. 18 (January 18, 2011) (J. Bales ) BOTH PARENTS AND MINOR MAY RECOVER MEDICAL EXPENSES OF MINOR BUT NO DOUBLE RECOVERY IS ALLOWED AND MINOR’S NOTICE OF CLAIM AND STATUTE OF LIMITATIONS DEADLINESFOR SEEKING SUCH DAMAGES ARE TOLLED UNTIL MINOR REACHES MAJORITY

The plaintiff was 15 years old when she sustained a life threatening injury at Prescott High School.  While a notice of claim was filed within 180 days of the injury the minor plaintiff filed another one within 180 days of turning 18 and filed suit within a year of her 18th birthday.  Eighty one days after the accident she received an assignment of her parents’ claim for her medical expenses while a minor.  The trial court granted defendant’s motion to dismiss the plaintiff’s claim for medical expenses finding that claim belonged to the parents and accrued on the date of the accident and therefore suit had to be filed within a year of the accident to recover them.  The court of appeals reversed and the Arizona Supreme Court affirmed the court of appeals.

First the supreme court overruled Pearson & Dickerson Contractors, Inc. v. Harrington, 60 Ariz. 354, 137 P.2d 381 (1943)and S.A. Gerrard Co. v. Couch, 43 Ariz. 57, 29 P.2d 151 (1934) holding that medical expenses of a minor are recoverable damages by the minor’s parents and by the minor herself provided there is no double recovery.  Next the court found that  the minor’s right to recover these damages does not require an assignment from the parents since the right to these damages rests with the minor and the parents when incurred and even before the minor reaches majority.  Pearson and Gerrard, were based upon old common law principles that treated the child as an economic asset of the parents similar to the relationship of master and servant.  In practice the rule in these cases encourages piecemeal litigation, suit for pre-majority medical expenses and later post-majority expense, is a potential trap for the unwary  allowing defendants to escape responsibility for damages they cause without regard to their fault and in conflict with ARS sec. 12-502 & 12-821.01 (D) which expressly toll the time for filing a lawsuit and notice of claim until a minor reaches majority.  

P. 
Wrongful Death


1.    Wrongful Death Claim of Natural Son Barred by Adoption 

Edonna v. Heckman, 606 Ariz. Adv. Rep. 43, 1 CA-CV 10-0402 (App. Div. I, May 3, 2011) (J. Swanson) NATURAL BORN SON OF DECEDENT DOES NOT HAVE STANDING TO BRING WRONGFUL DEATH CLAIM WHERE HE WAS ADOPTED BY STEP-FATHER BEFORE NATURAL FATHER DIED THUS LEGALLY SEVERING PARENTAL RELATIONSHIP WITH NATURAL FATHER

Plaintiff’s natural father divorced his mother and his mother eventually remarried.  Mother’s new husband and plaintiff’s step-father legally adopted plaintiff.  Thereafter mother divorced second husband, son became and adult and reestablished his relationship with his natural father.  When his natural father was killed in an automobile collision, plaintiff sued the adverse driver for wrongful death damages.  The defendant moved to dismiss under rule 12 (b)(6) of the Arizona Rules of Civil Procedure claiming plaintiff could not state a claim for relief because once adopted he no longer had standing to bring a claim for the wrongful death of his natural father.  The trial court denied the motion, a trial was held and plaintiff received a verdict for $40,000.  Defendant appealed and the Arizona Court of Appeals reversed.

First the court of appeals recognized that a wrongful death claim is controlled entirely by statute (ARS sec. 12-612). While this statute allows a child to bring a wrongful death claim for the loss of a parent it does not define “child” or allow for a qualitative evaluation of the relationship between the decedent and the plaintiff to establish a right to sue.

However, ARS sec. 8-117 expressly states that when a decree of adoption is issued the relationship between the child and his natural parent “is completely severed and all the legal rights, privileges, duties, obligations and other legal consequences of the relationship cease to exist, including the right of inheritance.”  Hence, because the right to bring a wrongful death action is the “legal consequence” of the parent-child relationship the adoption statute eliminates plaintiff’s right to sue for wrongful death here.

2.   Wrongful Death Jury May Award 0 Damages 
Walsh v. Advanced Cardiac Specialists, __Ariz. Adv. Rep. __,1 CA-CV 09-0751 (App. Div. I, May 26, 2011) (J.Barker) WRONGFUL DEATH CLAIM IS STATUTORY AND UNLIKE COMMON LAW NEGLIGENCE  DAMAGES IS NOT NECESSARY ELEMENT--JURY MAY FIND LIABILITY BUT AWARD 0 DAMAGES
Plaintiffs brought this medical malpractice wrongful death action.  Jury found liability and awarded surviving wife $1 million and adult children $0 damages.  There was uncontroverted testimony from adult children that they were damaged by the loss of their father.

The Arizona Court of Appeals affirmed the verdict and judgment and in so doing expressly overruled, White v. Greater Arizona Bicycling Ass'n, 216 Ariz. 133, 163 P.3d 1083 (App. 1987) and Sedillo v. City of Flagstaff, 153 Ariz. 478, 737 P.2d 1377 (App. 1987).

First the court recognized that in a common law negligence case damages are a necessary element of the tort so that a jury verdict finding negligence but no damages would be defective on its face.  However, a wrongful death action is purely a creature of statute and ARS sec. 12-611 provides that "the jury shall give such damages as it deems fair and just."  From this language the Court of Appeals concludes that a jury could very well conclude that $0 is "fair and just" and because  Recommended Arizona Jury Instruction (Civil) 5 "Credibility of Witnesses" allows the jury to totally  disregard or disbelieve testimony, $0 damages may be "fair and just" even in the face of uncontested sworn testimony.  

Finally, the court allowed this ruling retroactive applicability because the rationale for the old, overruled standard was not sound, retroactivity does not adversely affect the purpose of the new rule--to "re-enthrone" the language in ARS sec. 12-613, nor would application in this case be "substantially inequitable" considering even  under the old rule plaintiffs could be awarded as  little as $1.
II. INSURANCE
A.  Policy Terms


1.   Criminal Act Exclusion Upheld
Wilshire Ins. Co. v. S.A., 578 Az. Adv. Rep. 39, (CA I, March 23, 2010)(J. Johnsen) CRIMINAL ACT EXCLUSION IN BUSINESS POLICY BARS CLAIM FOR FALSE IMPRISONMENT AS PART OF SEXUAL ASSAULT BY INSURED UNDER PUBLIC POLICY AGAINST INSURING FOR INTENTIONAL ACTS. 

The plaintiff was locked in the basement of the insured’s business where the insured sexually assaulted her for two hours. He later pled guilty to sexual assault and went to prison.  Plaintiff then brought a civil lawsuit for false imprisonment.  The insured’s carrier denied coverage based upon the criminal act exclusion. The plaintiff entered into a stipulated judgment and assignment with the insured and then defended this declaratory relief action brought by the carrier seeking an order of no coverage.  The trial court ruled no coverage and the Court of Appeals affirmed.
The Court of Appeals found the criminal act exclusion to bar this claim despite the fact the policy expressly covered “false imprisonment” and despite the public policy in favor of compensating crime victims.  The court found the public policy as announced in Transamerica v. Meere, 143 Ariz. 351, 694 P.2d 181 (1984) by our supreme court against allowing insureds to create the risk insured against to be controlling and overriding.  The court stated that prior decisions in favor of compensating crime victims were on the books yet ignored by the Meere court in their determination that public policy does not allow an insured to insure against his own intentional and wrongful conduct.  The court found that it was for the Supreme Court and not the Court of Appeals to reorder the priority of these two public policies.

2.   Insurance Law—Morris Agreement in Construction Defect Class Action
Leflet v. Redwood Fire and Casualty Insurance Company,  600 Ariz. Adv. Rep. 6 (App. Div I, January 20, 2011) (J. Swan) IMPERMISSIBLE FOR INSURED AND INSURER TO ENTER MORRIS AGREEMENT THAT ELIMINATES PRIMARY INSURER’S OBLIGATION TO PAY POLICY LIMITS  AND INSTEAD PASSES LIABILITY TO PAY TO EXCESS CARRIER
Homeowner, insureds brought class action for construction defects. All relevant insurers including the insurer of the subcontractors issued reservations of right. The subcontractor’s insurer was obligated under its policy to also insure the general contractor. Ultimately the homeowners entered into a settlement agreement with the contractor and its primary insurer which included a stipulated judgment of $8.475 million.  The agreement further attempted to absolve the primary insurer of any obligation to pay more than $375,000 and instead attempted to pass all responsibility to pay subcontractors and their insurers.  Finally, the contractor and its insurer assigned all their rights against the subcontractors and their insurers to the class action plaintiff homeowners. Notably the subcontractors and their insurers had no notice of the agreement until it was finalized and approved by the court.  The subcontractors ultimately settled under their exposure in the agreement and their carrier intervened during the reasonableness hearing of this Morris agreement.  The trial court then ruled that the failure to give the sub’s insurer notice of the agreement constituted a breach of the cooperation clause and voided the agreement.  The insurer was awarded attorneys’ fees and costs.

The Arizona Court of Appeals affirmed.” Unlike the insured in Morris, Hancock did not act simply to protect itself from an insurer's refusal to extend unconditional coverage.  Instead, it acted as an agent of an insurer that sought to limit its own liability. As parties to the agreement, the Direct Insurers' interests were aligned with – not opposed to -- those of their insured.”  Further, the primary carrier shared none of the risks that the insured had and which form the grounds for a Morris agreement; the primary carrier does not have the risk of being personally exposed to an excess judgment or risk receiving nothing if the cooperation clause is deemed breached.   “Because Morris agreements are fraught with risk of abuse, a settlement that mimics Morris in form but does not find support in the legal and economic realities that gave rise to that decision is both unenforceable and offensive to the policy's cooperation clause.”

Further, as noted by the trial court the sub’s insurer did not have notice of the intent to enter into the agreement which is required under Morris.  For a Morris agreement to be sustained the insurer must have a reasonable opportunity to withdraw its reservation of rights and defend unconditionally thus removing an essential requirement for the agreement to be enforced.  

Finally, the court of appeals found that because none of the insurance contract provisions or defenses were at issue in the granting of the interpleading insurer’s motion for summary judgment, the matter did not “arise out of contract” under ARS sec. 12-341.01 and therefore the trial court was in error in awarding the insurer its attorneys’ fees.

B.
Translation of Motorist Coverage Documents

1.  Right of Spanish Speaker to be Offered Underinsured/Unisured Motorist Coverage in Spanish


Ballesteros v. American Standard Insurance Co., 572 Ariz. Adv. Rep. 22 (App., Div. II, December 23, 2009) (J. Vasquez) OFFER OF UM & UIM INSURANCE MAY NOT REASONABLY APPRISE INSURED WHAT IS BEING OFFERED IF NOT IN SPANISH.  

Spanish is the primary language of the insured. He purchased automobile insurance from American Standard and signed a form written only in English rejecting an offer of UM and UIM coverage.  He later made an uninsured motorist claim when his mother in law, an insured under the policy was allegedly killed by an uninsured motorist.  American Standard denied coverage on the basis UM coverage had been rejected.  The insured sued claiming the offer of UIM must be reasonably understood by him and since he primarily speaks Spanish the form in English did not effectively offer him the coverage.


Arizona Revised Statute 29-259.01 requires insureds be reasonably apprised of the right to purchase UM and UIM coverage.  The Court of Appeals noted the statute is remedial and should be “liberally construed to carry out the will of the legislature” to protect the public from uninsured and underinsured motorists.  Although the statute allows that carriers can use a form approved by the Department of Insurance as was done here, where that form is only in English it may not “reasonably inform the insured of the written offer’s contents” where the insured’s primary language is Spanish.  Here a fact question exits as to whether this insured “reasonably understood” what was being offered.  The insured may present evidence of his inability to understand English and the insurer may put on evidence that it is its custom and practice to translate verbally the form in Spanish to Spanish speaking insureds and the jury will ultimately decide if the offer was reasonably communicated and understood by the insured. 

2.  Uninsured Motorist Insurance Must Be Offered in Writing 

Progressive Casualty Ins. Co. v. Estate of Ruiz, 224 Ariz. Adv. Rep. 380, 1 CA-CV 09-0065 (App., Div. I, May 20, 2010) (J. Hall) UNINSURED MOTORIST COVERAGE MUST BE OFFERED INSURED IN WRITING DESPITE RECORDED CONVERSATION WHERE INSURED EXPRESSLY REJECTS THE COVERAGE.

Chris Thompson called Progressive’s 1-800 number to get a quote on new insurance for his company Giant Electric.  Giant had coverage with Hartford which included $1 million in UM coverage.  Thompson’s phone conversation was recorded and the recording submitted to the court for consideration in response to plaintiffs’ motions for summary judgment.  The recording showed that Thompson was told he could continue the $1 million in UM with Progressive but if he reduced it they could get the rate lower. Ultimately he agreed to reduce the coverage to $100,000.  It was uncontroverted that Progressive never sent Thompson or Giant written notice of the right to UM/UIM in the amount of its liability limits.

Subsequently, plaintiffs’ decedent was later killed by an uninsured motorist when riding as a passenger in a Giant truck and thereafter Progressive filed a declaratory relief action to have it declared that the UM coverage was limited to $100,000.  The trial court granted plaintiffs’ summary judgment and the Court of Appeals affirmed.

ARS sec 20-259.01 (A) requires that every insured “shall” be provided with a “written notice offer” of UM/UIM coverage in the amount of the liability limits being purchased.  This statute is incorporated into every automobile insurance policy issued in Arizona. When an insurer fails to comply with this mandatory requirement the appropriate remedy is to require the insured to provide UM/UIM limits in the amount of the liability coverage despite an insured’s express and recorded rejection of such coverage.  “As commonly understood, the term ‘writing’ does not encompass an electronic recording of a telephone conversation. .  .  . An oral notification obviously cannot be read and does not provide the same opportunity for review as does a written notice, and the insured is therefore less likely to comprehend the significance of what is being offered if he does not receive the offer in writing.”

3.   UIM&UM Written Notice For Spanish Speaker
Ballesteros v. American Standard Ins., 600 Az. Adv. Rep. 17, CV-10-0026-PR (January 20, 2011) (J. Berch) WRITTEN NOTICE OFFERING UM AND UIM COVERAGE NEED NOT BE IN SPANISH FOR SPANISH ONLY SPEAKING INSURED

The plaintiff who spoke primarily spanish sought auto insurance with the defendant so the defendant sent a spanish speaking agent to sell the policy.  This agent gave the plaintiff an offer of UM & UIM insurance on the English only form which has been approved by the Arizona Department of Transportation. The plaintiff signed the form rejecting the coverage. Several months later the plaintiff's mother, an insured under the policy, was killed by an uninsured motorist. Plaintiff's claim for uninsured motorist coverage was denied so he sued the carrier alleging ARS sec. 20-259.01 was violated because he was not provided a Spanish language form and that therefore the remedy should be a finding that he had such coverage by operation of law. The trial court agreed granting partial summary judgment. the court of appeals reversed but denied the carrier's cross motion for summary judgment finding questions of fact as to whether the plaintiff was adequately explained the option in spanish by the agent. The Arizona Supreme Court reversed this latter ruling finding that the carrier was not obligated under ARS sec. 20-259.01 to offer the coverage in spanish in any form.

The supreme court found that while the statute requires written notice to be reasonably calculated to bring the option to the insured's attention, the standard for measuring compliance under ordinary rules of contract interpretation only requires that a "reasonable person" understand the offer and not a specific plaintiff in a specific case; in other words, the standard is objective and not subjective. This ruling, it found, was further supported by the absence of any requirement in the statute for an offer in spanish and the fact that other statutes in fact do require a spanish translation.  Further, an early draft of the statute did require both English and Spanish forms but the legislature took that language out before passage.  The court expressly declined to rule if tort law might require a form or other communication in Spanish finding only that the statute did not require this.

C.
Insurance—“Interruption of Business”

1.   Insurance Coverage 

Aztar Corp. v. U.S. Fire Ins. Co., 574 Ariz. Adv. Rep. 5 (App., Div. I, January 28,  2010) (J. Barker) INSURANCE COVERAGE FOR “INTERRUPTION OF  BUSINESS, WHETHER TOTAL OR PARTIAL” INCLUDES LOSSES WHERE COLLAPSE OF EXPANSION TO EXISTING BUSINESS OCCURS AND INCLUDES DECREASED PATRONAGE AND UNREALIZED ANTICIPATED PROFITS FROM EXPANSION.  
Plaintiff Aztar owned the Tropicana Casino and Resort in New Jersey.  Plaintiff began building an expansion of the resort on adjoining property to include rooms, food, entertainment and a walkway linking the existing casino to the new addition.  Five and a half months before the expected completion six floors of the expansion collapsed.  This added six and one half months to clean up the mess and finish the expansion.  During part of this time New Jersey shut the main entry street to the casino.  The main existing casino remained otherwise fully operational.  
Aztar made a claim on its insurance for business interruption losses of $105 million. The defendant insurers denied the claim for business interruption on the basis the main casino was not damaged or shutdown.  Ultimately the primary carrier tendered the $5 million policy limits but the excess carriers balked and ultimately won summary judgment at the trial court level.

In this case of first impression the Court of Appeals reversed the trial court holding that “business ‘is not limited to the ‘operation’ or ‘ability to use’ one’s premises, as contrasted with a broader definition that also includes the ability to sell the services available or the goods produced.” As such, the collapse which resulted in less business in the existing casino due primarily to access issues and is a compensable loss under the business interruption provision of the policy.  

However, the court affirmed the trial court’s decision that anticipated patronage of the new structure was not covered because there was no existing business to interrupt and to allow such damages was too speculative. 

Finally the trial court has discretion to award attorneys’ fees even when the application for fees is untimely when the court feels it is appropriate and there is no prejudice occasioned by the delay.
2.   Insurance Commercial General Liability Coverage for Damages to Homes as a Result of Defective Soil Compaction

Desert Mountain Properties, Ltd. Partnership v. Liberty Mutual Fire Ins. Co., 588 Ariz. Adv. Rep. 59 (App., Div. I, August 3, 2010) (J. Johnsen)

CLAIMANTS NEED NOT SUE TO INVOKE INSURANCE COMPANY’S OBLIGATION TO INDEMNIFY FOR INSURED’S DEFECTIVE SOIL COMPACTION AND WHERE INSURER NOT PREJUDICED, VOLUNTEER REPAIRS AND PAYMENTS COVERED
Soil settlement caused cracks and other damages to 50 new homes in North Scottsdale resulting in numerous complaints and claims.  The developer paid upwards of $200,000 per home to fix the problem.  The developer then sought reimbursement from its insurer Liberty Mutual.  The Court of Appeals held there was coverage and sustained a $500,000 jury verdict on Desert’s breach of contract claim against Liberty rejecting Liberty’s position that because none of the claimants had actually sued Desert it was not required to indemnify.
In so holding, the court found that although a court may enforce a legal obligation, no court action is required to create that obligation in the first place. Here invoking the court to enforce the right to indemnity was not required to create that obligation; the insured became “legally obligated to pay as damages” the homeowner’s repair costs whether the homeowners sued the carrier or not.
Further, where the CGL policy in question did not expressly exclude coverage for breach of contract as opposed to tort, the question became whether an “occurrence has caused property damage” without regard to whether the legal theory for recovery of damages as a result of that occurrence lie in contract or tort.  Here the evidence was that the defective soil compaction in fact caused the damages to the homes and that breach of contract and warranty theories were therefore covered under the policy.

Additionally, the broad form exclusion of coverage for faulty workmanship on the property damaged was found not to apply where, as here, non-defective property was damaged as a result of faulty workmanship (faulty soil compaction) on other property.   
Likewise, even though Desert volunteered to make these payments without Liberty’s consent there was sufficient evidence that the payments were reasonable and from which the jury could conclude Liberty was not prejudiced by the voluntary payments thus defeating Liberty’s claim that its “Voluntary Payments” clause applied to deny coverage.
Finally the court found that Desert’s legal fees were a necessary expense to secure resolution of the homeowner claims and as such proper damages in this action.  There was insufficient evidence to support a claim Liberty’s actions rose to the level of tortious bad bad faith.


3.   UIM Inapplicable Where Liability Insurer Opens Policy
Hamill v. Mid-Century Ins. Co., 590 Ariz. Adv. Rep. 14 (App., Div. II, September 3, 2010) (J. Howard)

WHERE LIABILITY INSURER LIFTS POLICY LIMITS AND ULTIMATELY SETTLES AFTER VERDICT FOR AMOUNT OVER ORIGINAL POLICY LIMITS THERE IS NO RIGHT TO UNDERINUSERED MOTORIST COVERAGE

Smith hit pedestrian Hamill with her car in a parking lot. Hamill sued. Smith’s auto liability insurer provided $100,000 in coverage but agreed with Smith it would pay any judgment or settlement against Smith even if it exceeded $100,000.  Hamill obtained a jury verdict against Smith for $165,000 then settled with Smith’s insurer for $152,000.  Hamill then sought UIM coverage from his own insurer Mid-Century.  Mid-Century obtained summary judgment from the trial court which found Smith was not an underinsured motorist under these undisputed facts. The Court of Appeals affirmed.

ARS sec. 20-259.01 (G) defines UIM as “coverage for a person when the sum of the limits of liability under all . . .  liability insurance policies applicable at the time of the accident is less than the total damages.”  Hamill argued that because the “applicable liability limits at the time of the accident” were $100,000 he was entitled to UIM coverage since the jury verdict set his actual damages at $165,000.  The Court of Appeals disagreed finding that “at the time of the accident” referenced what policies were in force at the time of the accident, not what their limits were at the time of the accident.

Because Smith’s insurer agreed to provide unlimited coverage for this accident, opening its policy and abandoning the $100,000 policy limit, Smith was never underinsured and Hamill did not recover less than his actual damages when he agreed to settle for $152,000.  The purpose of UIM coverage is to assure that an injured person is adequately compensated for his injuries where the underlying liability insurance is inadequate. Such was not the case here. 


4.   Written Rejection of UIM Not Required

Blevins v. Government Employees Ins. Co., 604 Ariz. Adv. Rep. 17, 1 Ca-CV 10-0272 (App. Div. I, March 24, 2011) (J. Portley) ARS 20-259.01 REQUIRES UIM COVERAGE BE OFFERED IN WRITING BUT DOES NOT REQUIRE THE REJECTION OF COVERAGE ALSO BE IN WRITING

The plaintiff purchased automobile insurance from GEICO.  The policy indicated he had rejected the underinsured motorist [UIM] coverage offered by GEICO.  Subsequently the plaintiff was injured in an automobile accident and settled his claim against the adverse driver. He then made a UIM claim against GEICO which was denied. Plaintiff then sued GEICO for a declaratory judgment, breach of contract and bad faith claiming he rightfully had UIM coverage because GEICO failed to get his rejection of such coverage in writing.  The trial court granted the plaintiff’s motion for summary judgment on the issue but the Arizona Court of Appeals reversed.

The court of appeals cited to ARS sec. 20-259.01 (B) which expressly requires automobile insurers in Arizona make available and offer in writing UIM coverage to all  insureds.  A failure to make such a written offer entitles the insured to the coverage as a matter of law. Here it was uncontroverted that GEICO made a written offer of the coverage to the plaintiff and the plaintiff failed to sign the offer acknowledging acceptance of the coverage.  There was no written evidence of rejection of the coverage.  The court of appeals held that neither the express language of the statute nor the legislative history requires the rejection of UIM coverage be in writing nor does the statute require the use of the Department of Insurance form which asks the insured to sign off on a rejection of the coverage.  The form in optional and the only requirement of ARS sec. 20-259.01 (B) is that the offer itself be in writing. 


5.   Insurance Bad Faith—Fairly Debatable Defense & Duty to Reasonably            

      Investigate Post Filing of Suit     

Lennar Corp. v. Transamerica Ins Co., 606 Ariz. Adv. Rep. 21, No. 1 CA-CV 10-0141 (App. Div. I, April 14, 2011) (J. Johnsen) DEFENSE THAT CLAIM WAS FAIRLY DEBATABLE IN BAD FAITH ACTION IS NOT ESTABLISHED AS A MATTER OF LAW BY ERRONEOUS LOWER COURT RULING THAT CARRIER WAS RIGHT IN DENYING COVERAGE AND INSURER’S DUTY TO REASONABLY INVESTIGATE CLAIM CONTINUES AFTER FILING OF SUIT AND DURING LITIGATION

Insureds are a group of related companies that developed residential real estate known as Pinnacle Hill.  Shortly after homeowners began moving into the new homes complaints were raised regarding construction problems.  The insureds tendered these claims to their insurance companies which denied the claims arguing the complaints did not constitute an “occurrence” as defined in their policies. The insurers filed a declaratory relief action where the superior granted them summary judgment.  The Arizona Court of Appeals reversed. The insurers then moved for summary judgment on the insureds’ bad faith claims arguing that since the superior court had ruled there was no coverage the insurers position was “fairly debatable” and therefore there could be no bad faith as a matter of law.  The trial court agreed and again granted summary judgment.  The Arizona Court of Appeals again reversed and remanded.

The court of appeals noted that when a standard form policy term is subject to different interpretations, extrinsic evidence beyond the four corners of the contract may be admitted to determine whether the insurer acted in good faith.  The question of whether the insurers’ position on coverage was “fairly debatable” has long been found to be a jury question in Arizona.  On the question of the insurers’ objective reasonableness the court held: “The superior court’s initial determination that the damages [the insureds] sought did not relate to an ‘occurrence’ within the meaning of the policies may be relevant to the reasonableness of the insurers’ failure to admit coverage.  Likewise relevant, of course, is this court’s contrary conclusion . . . When, as here, the policies are written on standard industry form, evidence of how these insurers, other insurers and other courts have interpreted the policy language in other cases may bear on whether these insurers acted reasonably in disputing coverage.”

The court further found that evidence that some insurers knew homebuilders that bought their commercial general liability policies intending to obtain coverage for damages resulting from construction defects would be admissible to assist the jury in determining whether the insurers’ acted subjectively reasonable.

Finally, the court of appeals ruled that questions of fact existed for the jury regarding whether or not the insurers acted in good faith in their investigation of the insureds’ claims.  The court found that this duty exists independent of the duty to act in good faith in deciding coverage; the fact a coverage question exists does not excuse the insurer from exercising good faith in reasonably investigating the claims. The court acknowledged that “Although the law may relieve an insurer of the duty to investigate when the facts of the claim are immaterial to the insurer’s coverage position” where as in this case the insurers claim there are additional coverage defenses not at issue in its dec action they must reasonably investigate those issues and claims.  The duty to reasonably investigate the claims is not suspended by the filing of a dec action.  Accordingly the case is remanded so that a jury may determine whether the insurers objectively and/or subjectively denied the claims in bad faith based upon their interpretation of the policy’s “occurrence” definition and whether the insurers in bad faith failed to reasonably investigate the claims after litigation was instigated.


6.   Rejection of UIM Coverage Need Not Be In Writing

Blevens v Government Employees Ins. Co., 613 Ariz. Adv. Rep. 20 (App. Div. I, July 28, 2011) (J. Portley) UIM STATUTE DOES NOT REQUIRE WRITTEN AND SIGNED REJECTION OF COVERAGE FOR REJECTION TO BE VALID

Plaintiff purchased auto liability insurance from GEICO. The policy indicated that while he choose to purchase liability coverage, he rejected the offer of underinsured motorist [UIM] coverage.  Plaintiff had an accident with an underinsured motorist and sued GEICO when it refused to pay UIM coverage.  The trial court granted the plaintiff summary judgment on the contract question finding that GEICO was required to obtain a signed written rejection of the UIM in order to claim the coverage was rejected.

The Arizona Court of Appeals reversed finding that nowhere in the express or implied language of ARS sec. 20-259.01(B) or its more recent amendments, does it state that the rejection of the UIM offer must be in writing and signed. The statute does require a written offer be extended to the insured and the Arizona Department of Insurance provides a form for this purpose. Interestingly, the form has a place for the insured to sign and to elect whether he or she wants to accept or reject the coverage. However the carrier is not required to use the form and the statute does not require the written offer be responded to in writing or signed. Where here it was uncontroverted that the plaintiff did not sign the written offer electing to purchase coverage, nor to reject it the carrier, was entitled to take the position the coverage was rejected.  

D.  Underinsured Motorist Claims 

1.   UIM Covers Children Boarding School Bus 
Chavez v. Arizona School Risk Retention Trust, Inc., 609 Ariz. Adv. Rep. 37 (App. Div. II, May 18, 2011) (J. Howard) ARS SEC. 20-259.01 (B) MANDATES UIM COVERAGE FOR CHILDREN BOARDING SCHOOL BUS

Plaintiffs were school children waiting in line to board a school bus when an underinsured vehicle struck the bus and then careened into the children.  The defendant moved for summary judgment regarding the children's claim for UIM benefits arguing such coverage under the statute and language of the policy only applied to passengers while being transported by the vehicle.  The trial court agreed and granted summary judgment.  The Arizona Court of Appeals disagreed and reversed awarding attorneys' fees to the children pursuant to ARS sec. 12-341.01.

The court of appeals first noted that ARS sec. 20-259.01 (B) mandates underinsured motorist coverage for all individuals "using the motor vehicle" at the time of injury.  Prior Arizona cases have held this includes loading and unloading the vehicle.  Further a school bus is a "specialized" vehicle in that it has lights and signs designed to protect children as they board and depart from the bus. Thus a school bus is intended for more than just a means of transportation.  Accordingly, 20-259.01 (B) mandates UIM coverage for children using the vehicle for the purpose it was intended regardless of what the applicable insurance policy says. 

III. CIVIL PROCEDURE
A. Attorneys’ Fees & Rule 11 Sanctions


1.  Must Seek Attorneys’ Fees in Pleading to Receive Them
King v. Titsworth, 221 Ariz. 597, 212 P.3d 935 (App. Div. I, June 4, 2009)(J. Barker)

ATTORNEYS’ FEES NOT RECOVERABLE WHEN FIRST ASKED FOR IN A MOTION WHICH IS NOT A PLEADING. 
Seller of real property seeking alleged promised payment for the property.  Purchaser defended pro per and failed to seek attorneys’ fees in his Answer.  After the trial court ruled in purchaser’s favor, purchaser filed a claim for attorneys’ fees which was granted. On appeal the Court of Appeals overturned the trial court’s award of attorneys’ fees finding that Arizona Rule of Civil Procedure 54(g)(1) requires such relief be sought “in the pleadings.”  A motion is not a pleading as defined in the rules and hence the request for fees here was untimely and not allowed.

2.   Attorneys’ Fees Appropriate after Rule 41 Notice of Dismissal   
Vicari v. Lake Havasu City, 222 Ariz. 218, 213 P.3d 367 (App., Div. I, August 4, 2009) (J. Weisberg) AWARD OF ATTORNEYS’ FEES TO DEFENDANT APPROPRIATE AFTER PLAINTIFF FILES RULE 41 NOTICE OF DISMISSAL IN RESPONSE TO DEFENDANT’S RULE 12 MOTION TO DISMISS.  
Plaintiff sued the defendant for breach of contract on a third party beneficiary theory. The defendant moved to dismiss arguing it had no contractual relationship with plaintiff, and that plaintiff’s complaint “failed to state a claim upon which relief could be granted.”  Plaintiff did not respond to the motion but instead filed a rule 41 notice of voluntary dismissal of the lawsuit.  The defendant then sought and was awarded attorneys’ fees pursuant to ARS sec. 12-349—filing of an action without justification or in bad faith.
On appeal the Court of Appeals sustained the award finding that a voluntary dismissal does not allow a plaintiff to escape responsibility for paying fees where it has filed a frivolous lawsuit.  Rule 41 itself makes no mention of fees and the reason for the enactment of the rule was to limit plaintiff from filing excessive successive lawsuits, dismissing one without prejudice just to file another over and again.  This purpose would not be furthered by denying the legitimate request for fees here. 

3.   Enforcement of Settlement Agreement

Perry v. Ronan, 585 Ariz. Adv. Rep. 56 (App., Div. I, June 22, 2010) (J. 

     Orozco) ACCEPTANCE OF SETTLEMENT OFFER AFTER DEADLINE CAN BE ENFORCED.  
Plaintiff and defendant attended mediation where the defendant agreed to pay the plaintiff $400,000. The Plaintiff did not accept the offer at the mediation but later told his attorney to accept the offer.  The plaintiff’s attorney then wrote an e-mail to the mediator saying he would accept the $400K provided it was acknowledged by the defendant before October 27, 2008 that he would pay it.  The mediator, unaware of the deadline conveyed the offer to the defendant on October 28, he accepted but then the plaintiff refused to agree claiming the deadline had run and it was no longer represented by the attorney who made the offer.  The defendant sought to enforce the “settlement” but the trial court found there was no agreement and set the matter for trial. Defendant brought this Special Action.
Here the Court of Appeals reversed the trial court finding that this settlement agreement could be enforced pursuant to Restatement (2d) of Contracts sec. 49 which states that an offer can be accepted after  an acceptance deadline has passed if: (1) there is a delay in the delivery of the offer due to the fault of the offeror or the means of transmission adopted by the offeror; (2) the offeree neither knows nor has reason to know of the delay; and (e) the offeree accepts within the same period of time that would have been permissible if there had been no delay.
Here it was clear the offeror choose to deliver the offer via the mediator, the offeree did not know about the deadline and did respond within the same period of time had there been no delay. Therefore, in this case of first impression there was a binding settlement agreement.
Further rule 80(d) is not violated by enforcing this agreement in that the offer and acceptance were in writing and the only issue was whether the agreement was enforceable not what its terms were. 
Finally, the underlying action was in tort and not contract and therefore although the special action dealt solely with the enforceability of a settlement agreement, because the underlying action did not “arise out of contract” the defendant was not entitled to attorneys’ fees under ARS sec. 12-341.01.

Right to Attys' Fees in Action for Breach of Fiduciary Duty & Fraudulent Conveyance & Accounting


4.  Right to Attorneys' Fees in Action for Breach of Fiduciary Duty & 

                                
     Fraudulent Conveyance & Accounting

Dooley v. O'Brien, 598 Ariz. Adv. Rep. 23 (App. Div. I, December 2, 2010) (J. Swan) ACTION ARISING OUT OF A DUTY IMPOSED BY LAW, NOT BY EXPRESS OR IMPLIED PROMISE IS NOT AN ACTION "ARISING OUT OF CONTRACT" UNDER ATTYS' FEES STATUTE

The parties entered into a real estate venture and created a corporation together to facilitate investment in the venture.  Plaintiff sued one of the other parties to the venture claiming breach of fiduciary duty, fraud and demanding accounting when the defendant conveyed some of the real estate without plaintiff's knowledge or consent. Defendant won by summary judgment and then filed an application for attorneys' fees pursuant to ARS sec. 12-341.01 which was granted by the trial court.

The Arizona Court of Appeals reversed holding that a claim does not "arise out of contract" under the statute when the relevant duty is not created by an express or implied promise. A claim for breach of fiduciary duty, fraud and misappropriation of a corporate opportunity are all claims  where the duty alleged breached arises under the law and not out of the contract.  The court acknowledged that the relationship required to establish the legal duty was created by the contract.  Nonetheless, the law and not the contract created and defined the duty.  Therefore the trial court was reversed and defendant was denied fees under ARS sec. 12-341.01.  


B. Arbitration Awards

1.   Award of Attorney’s Fees and Prejudgment Interest as Part of Arbitration Judgment
Aqua Management, Inc. v. Abdeen, 578 Ariz. Adv. Rep. 29, (CA I, March 23, 2010) (J. Portley).  ARBITRATOR’S AWARD OF ATTYS’ FEES AND POTENTIAL AND PREJUDGMENT INTEREST INCLUDED IN COMPUTATION TO DETERMINE IF APPELLANT BEAT ARBITRATION AWARD BY 23% TO AVOID SANCTIONS
In this breach of contract action the plaintiff prevailed before an arbitrator and was awarded attorneys’ fees but denied prejudgment interest.  
Defendant appealed to superior court where plaintiff won again but attorneys’ fees were not awarded while prejudgment interest was.  The net effect was that if the attorneys’ fees awarded by the arbitrator and the prejudgment interest awarded by the superior court were to be considered in computing whether the defendant/appellant beat the arbitration award by at least 23% then under rule 77 of the Arizona Rules of Civil Procedure, the defendant/appellant would have to pay sanctions.  
The Court of Appeals ruled that both attorneys’ fees and prejudgment interest should be considered in making the computation based upon the express language in Rule 77 (f) but that interest on the arbitration award was not to be considered.
2.   Civil Procedure—Compulsory Arbitration—Discovery and Disclosure on    Appeal from Arbitration
Cosper v. Superior Court, 603 Ariz. Adv. Rptr. 35, No. 1 CA-SA 10-0266 (App., Div. I, March 3, 2011) (J. Swann) PARTY MAY SUPPLEMENT DISCLOSURE WITH NEW EXPERT WITNESS ON APPEAL FROM COMPULSORY ARBITRATION EVEN WHERE NEW EXPERT IS NOT LISTED ON LIST OF WITNESSES ON APPEAL AS LONG AS DISCLOSURE IS SEASONABLE AND DOES PREJUDICE ADVERSE PARTY
Defendant injured plaintiffs in a car accident. Plaintiffs filed suit and went to compulsory arbitration where they were awarded $13,460.24.  Defendant appealed but had not disclosed the intent to call an expert witness before or at the time of appeal. 62 days after filing the notice of appeal and 72 days before trial the defendant disclosed the intent to call an expert and filed the expert’s report 8 days later.  Plaintiffs moved to strike this designation arguing that Rule 77 (g) of the Arizona Rules of Civil Procedure requires that all witnesses and exhibits be disclosed at the time the Notice of Appeal is filed.  Defendant responded that Rule 77 (g) (3) read with Rule 26.1 permits discovery and disclosure for 80 days following the Notice of Appeal.  The trial court found that Rule 77 (g) (4) requires a showing of “good cause” before a disclosure of an expert after the Notice of Appeal is filed to stand and that no good cause was shown here. Defendant brought this Special Action  and the Arizona Court of Appeals reversed.

First the court of appeals acknowledged that ARS sec. 12-133 is intended to provide a speedy and less expensive way of adjudicating claims where the amount in controversy is small.  However at the same time the constitutional right to a trial by jury remains inviolate and such a right “would be hollow if not accompanied by the right to prepare with discovery and disclosure.”  In fact, if parties were expected to undergo the full expense of trial preparation and presentation at the arbitration level little in time or money would be saved.  On the other hand, if full discovery and disclosure were allowed without limit after appeal from arbitration, the arbitration process could easily devolve to a meaningless “way station” for cases all destined for jury trial ultimately. Rule 77 provides a balance between these competing interests by allowing for a short period (80 days) of discovery and disclosure after appeal.  Rule 77 (g) only requires “good cause” to extend this 80 day limitation.  Finally, the court noted that if a “late” disclosure prejudiced the plaintiff the trial court would have the authority to strike the designation.  However, where the disclosure occurs timely and any perceived prejudice is occasioned by the court setting an early trial date and not the defendant’s conduct, there is no prejudice to justify striking the expert.

3.   Waiver of Arbitration Agreement

Cortez v. Avalon Care Center, 598 Ariz. Adv. Rep. 30 (App. Div. II, December 22, 2010) (J. Ekerstrom) FAILURE TO PLEAD RIGHT TO ARBITRATION IN ANSWER OR TO RAISE ISSUE UNTIL AFTER A YEAR OF LITIGATION CONSTITUTES WAIVER OF THE DEFENSE

Plaintiffs' decedent died in the care of defendant nursing home. Plaintiffs sued for negligence abuse or neglect of a vulnerable adult and wrongful death. When plaintiffs' decedent entered the nursing home her husband signed a contract with the home requiring that any claims that could be made by plaintiffs had to be presented in an arbitration and not in a civil action. However, defendant did not plead the right to arbitration in its Answer or move to dismiss on that basis. Nearly a year later, for the first time it brought such a motion which the trial court granted.  Plaintiff appealed.

The Arizona Court of Appeals reversed finding that while the burden is high, where the plaintiff, as here shows "an express and intentional relinquishment or by conduct that warrants an inference of such an intentional relinquishment" waiver will be found.  Knowledge of the existence of an arbitration agreement to support an "intentional relinquishment" can be constructive.  Such constructive knowledge existed here where the admissions coordinator at the nursing home testified that this arbitration agreement is presented to every patient admitted and the majority agree to sign it.  Defendant could have discovered and timely enforced the arbitration agreement here if reasonable care and diligence had been used in reviewing its own records.  Finally, actual prejudice to enforce waiver is only required where the waiver is based solely on the ground of unreasonable delay. Here defendant waived the right by its substantial participation in the litigation.

      C.  Discovery

1.    Scope of Discovery of Expert’s Bias
 American Family Mutual Ins. Co. v. Grant, 566 Ariz. Adv. Rep. 26 (Ct. App. Div. II, 
       October 8, 2009) (J. Downie)  WHERE EVIDENCE OF PRIOR TESTIMONY 
         

AND BIAS IS AVAILABLE SUBPOENA DUCES TECUM FOR ALL 
 


REPORTS FOR AN INSURANCE COMPANY OR ATTORNEY AND LIST 
OF ALL CASES WAS OVERBROAD
Plaintiff was involved in an auto accident which resulted in a Underinsured Motorist claim against the defendant. The claim was denied based upon an Independent Medical Exam performed by Dr. Zoltan who opined plaintiff had prior accidents and preexisting conditions responsible for her problems and the accident at issue was not causing her any ongoing problems. 
Plaintiff sued for bad faith and before deposing Dr. Zoltan served a subpoena duces tecum upon him seeking all prior reports to the defense firm and a list of all cases he testified in for the last 5 years, all reports for the last 3 years to the defendant or any other insurance company and detailed financial information.
The trial court essentially overruled defendant’s objection and the Court of Appeals reversed.  The Court of Appeals found that where the plaintiff already had much of this information from other sources and where such burdensome requests might deter experts from being willing to participate in the civil process, requests this broad were inappropriate.  The court found that if the expert is uncooperative on bias issues in deposition or the bias information were not otherwise available, the trial court could fashion the least intrusive relief necessary to assure plaintiff the right to prove bias. 

2.   Stiking Answer for Bad Faith Discovery Abuses
Roberts v. City of Phoenix, 585 Ariz. Adv. Rep. 33 (App.  Div. I, July 1, 2010) (J. Brown) WHERE DEFENDANT REPEATEDLY FAILED TO PRODUCE DOCUMENTS COMPELLED BY COURT AND THERE WAS EVIDENCE THIS WAS DONE IN BAD FAITH AND TO OBSTRUCT DISCOVERY STRIKING ANSWER WAS APPROPRIATE.

Plaintiff claimed he was harassed and abused by a City of Phoenix Police officer as the plaintiff left a gay bar. He sought discovery of the officers in question employment and disciplinary files.  The city repeatedly refused these requests, submitted partial records in camera to the court while claiming falsely the records were complete.  Even after the trial court expressly found the nondisclosures to be misconduct, the defendant and its lawyers continued to selectively produce and hide documents.
The Court of Appeals upheld the trial court’s order striking the defendant’s answer acknowledging that before the extreme sanction of default can be allowed there must be a showing the party punished itself was responsible for the misconduct. Here the trial court held a hearing and expressly found the City and the City Attorney had willfully withheld documents the court had specifically ordered be produced. The trial court also considered lesser sanctions but properly concluded that striking the answer was the appropriate sanction here. 
Further the Court of Appeals upheld the trial court’s award of attorneys’ fees to the plaintiff ruling that whether under section 1988 or Rule 37 the court’s decision to award such fees and the method of calculating them are within the sound discretion of the court and the lodestar approach may properly be applied.
Finally, on a default hearing the court is not required to award all damages sought by the plaintiff even if they are presented uncontested. It is still within the sound discretion of the trial court to award that amount in a default judgment it feels is just in the circumstances. 

3.   Treating Doctor Expert Report
Goodman v. Staples, __F.3d__, 2:08-cv-00445-JAT (9th Cir., May 3, 2011) (J. Silverman) FEDERAL RULES OF CIVIL PROCEDURE 26(a)(2)(B) REQUIRES PARTY SUBMIT AN EXPERT REPORT AUTHORED BY TREATING PHYSICIAN IF DOCTOR WILL OFFER OPINIONS (SUCH AS CAUSATION) WHICH ARE FORMED OUTSIDE THE COURSE OF TREATMENT

In this slip and fall case the plaintiff attempted to elicit testimony from her treating physicians that the fall caused a fracture to a preexisting fusion mass in her cervical spine, causing severe pain and necessitating fusion revision surgery as well as psychiatric problems. The defense objected to this testimony on the grounds that the doctors had not authored expert opinion reports as required by Federal Rules of Civil Procedure 26(a)(2)(B).  This rule requires as part of each party’s disclosure obligation that they file reports authored by each expert they intend to call at trial which set forth the expert’s qualifications, her opinions and the basis for those opinions, documents and exhibits relied upon as well as a list of cases in which he has testified previously (this rule is different than Rule 26 of the Arizona Rules of Civil Procedure which require disclosure but not reports). The trial court sustained the objection to the causation opinions. 

The Ninth Circuit Court of Appeals affirmed on this point finding that while a treating doctor is not always considered an “expert” witness thus requiring a written report, when a treating doctor is asked to testify to matters “outside his course of treatment” and particularly when she is provided information from counsel that is not otherwise received in the normal course of treatment, a rule 26 report is required or the testimony outside the course of treatment will be precluded.  Here the treating doctors in question received medical records and reports from plaintiff’s counsel that they had not requested and which were not necessary to their care and treatment of the plaintiff.  Therefore here the reports were required before causation opinions could be elicited from the treating doctors at trial.

D.  Dismissal

1.   Adequacy of Pleadings Under Rule 8


Cullen v. Auto Owners Ins., 218 Ariz. 417, 189 P.3d 344 (Ariz. Sup. Ct.) (Justice McGregor).  RULE 8 OF ARIZONA RULES OF CIVIL PROCEDURE REQUIRES COMPLAINT BE PLED WITH SUFFICIENT SPECIFICITY TO SHOW PLEADER IS ENTITLED TO RELIEF.  


The plaintiff was injured in an automobile accident and received benefits from a third party’s insurance policy, thereafter filing an underinsured motorist claim under his mother’s policy with Auto Owners on his mother’s Dodge Caravan, which was the vehicle he was operating when the accident occurred.


Auto-Owners denied the plaintiff’s claim.  Subsequently, the plaintiff sued Auto-Owners for breach of contract and bad faith.  Auto-Owners moved to dismiss under Arizona Rules of Civil Procedure 12(b)(6)- Failure to state a claim upon which relief could be granted.  The trial court granted the motion.


In analyzing whether or not the trial court and the court of appeals were correct in dismissing plaintiff’s complaint for failure to state a claim, the court first recognized that the Arizona supreme court, and only the supreme court has the authority to “make rules relative to all procedural matters in any court. . . and interpret rules of procedure.”  Thus, the Arizona Supreme Court held it was not bound by the more liberal standard announced recently by the United States Supreme Court in Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 127 S. Ct. 1955 (2007) despite the almost identical language of Rule 8 in the Federal Rules and under the Arizona Rules.


The Arizona Supreme Court then went on to find that Rule 8 does “not permit a trial or appellate court to speculate about hypothetical facts that might entitle the plaintiff to relief . . . . courts are limited to considering the well-pled facts and all reasonable interpretations of those facts.”  In contrast, the Supreme Court in Twombly held that “a complaint should not be dismissed for failure to state a claim unless it appears beyond doubt that the plaintiff can prove [no set of facts in support of his claim which would entitle him to relief.”  Id. At 45-46.   


2.   Dismissal of Appeal from Compulsory Arbitration for Failure to Participate in

Good Faith 
Romer-Pollis v. Ada, 223Ariz. Adv. Rep. 300, 1 CA-CV 08-0692 (App., Div. I, December 24, 2009) (J. Portley)  PLAINTIFF’S FAILURE TO ATTEND COMPULSORY ARBITRATION HEARING AND FAILURE TO SUBMIT PRE-HEARING STATEMENT PER ARBITRATOR’S ORDER CONSTITUTES ADEQUATE GROUNDS TO DISMISS PLAINTIFF’S APPEAL FROM ARBITRATION AWARD.

Plaintiff filed a lawsuit against the defendant for injuries sustained in an automobile accident. The case was subject to compulsory arbitration.  The arbitrator scheduled a hearing and ordered a pre-hearing statement be filed by each party at least 15 days before the hearing. The plaintiff never filed this statement.
The plaintiff did not attend the hearing. Instead her lawyer appeared on her behalf telephonically.  She was awarded $4,000 plus taxable costs and appealed this award. The defense moved to dismiss the appeal on the basis the plaintiff failed to appear at the hearing and participate in good faith.  The trial court agreed and granted the motion. Plaintiff appealed this dismissal to the Court of Appeals. 
Arizona Rule of Civil Procedure 77(a) states that an appeal is subject to dismissal for failure to appear a hearing or participate in good faith on waiver grounds.  Here where the plaintiff has the burden of proof, failure to participate in the hearing and comply with the arbitrator’s orders for a pre-hearing statement with a list of exhibits and witnesses was a sufficient basis to find waiver and dismiss the appeal.

The court distinguished Lane v. City of Tempe, 202 Ariz. 306, 44 P.3d 986 (2002) where a defendant’s failure to appear was found not a basis for dismissing the defendant’s appeal because in Lane there was no showing the plaintiff was prejudiced by the nonappearance.  In fact, in Lane the plaintiff recovered a satisfactory award at the hearing and was not hampered by the nonappearance.  Similarly in Graf v. Whitaker, 192 Ariz. 403, 966 P.2d 1007 (App. 1998), the defendant’s failure to attend the hearing was not grounds for dismissal of his appeal where the only issue at the arbitration was the amount of the damages.  Here where plaintiff has the burden of proof  and fails to even file a pre-hearing statement, the trial court is justified in dismissing plaintiff’s appeal from arbitration.

3.   Forum Non Conveniens

Parra v. Continental Tire, Inc., 222 Ariz. 212, 213 P.3d 361 (App., Div. I, July 28, 2009) (J. Johnsen)  FORUM NON CONVENIENS NOT PERMISSIBLE AS GROUND FOR DISMISSAL WHERE PLAINTIFFS WERE MEXICAN NATIONALS AND ACCIDENT OCCURRED IN MEXICO BUT WHERE PRODUCT WAS MANUFACTURED, SOLD AND MAINTAINED IN ARIZONA
Plaintiffs, Mexican Nationals, had a single vehicle rollover accident in their Ford Expedition in Sonora Mexico when the tread separated on one of their tires manufactured defendant Continental.  Serious injuries and a death followed. Plaintiffs sued the tire manufacturer and the dealer in Arizona that sold and maintained the vehicle. 
Defendants moved to dismiss claiming Mexico was the preferred forum.  The trial court granted the motion particularly persuaded by the defendants’ agreement to submit themselves to jurisdiction in a Mexican court and to waive the statute of limitations.
The Court of Appeals reversed noting that great deference is to be given to the forum selected by the plaintiff. In analyzing a motion for dismissal based upon forum non conveniens the court should weigh the private and public interests in litigating the case in plaintiffs chosen forum.  Here although some witnesses were in Mexico, the Hague Convention allows for them to be deposed. More importantly the most important witnesses concerning the design, manufacture and maintenance of the tires and vehicle as well as expert testimony were all in the United States and available in an Arizona court.
Public considerations also militate in favor of Arizona as the forum.  The tire at issue was sold in Arizona to an Arizona resident, the accident killed a U.S. citizen and injured a Mexican citizen residing in Arizona. The fact the accident occurred in Mexico is an irrelevant happenstance.  Here Arizona has a significant interest in applying Arizona law to the matter in an Arizona court.

4.   Motion to Dismiss Based On Public Record
Civil Procedure—Motion to Dismiss Based on Public Record

Strategic Dev. & Constr., Inc., 578 Ariz. Adv. Rep. 42 (App. Div. I, March 18, 2010) (J. Johnsen).

Roosevelt Partners owned property it leased to Rev Roosevelt and Rev hired the plaintiff to construct tenant improvements on the property but Rev refused to pay for the services.  Plaintiff sued Rev and Partners for payment. Partners moves to dismiss pursuant to rule 12 (b)(6) of the Arizona Rules of Civil Procedure and referenced public documents proving it was only the landowner and not the party who contracted for the services. Plaintiff failed to respond.  The court granted the motion.  Plaintiff then moved for reconsideration claiming since the motion referred to documents outside the four corners of the motion it should be converted to a Motion for Summary Judgment under rule 56 but again failed to respond to the merits of the motion.  The motion was denied.
On appeal the Court of Appeals affirmed the trial court finding that when a defendant moves to dismiss a complaint pursuant to Rule 12 (b)(6) the motion is not converted to a rule 56 Motion for Summary Judgment simply because the defendant references public records in the motion.  It was within the sound discretion of the trial court to grant the motion where the plaintiff did not respond to the motion within the 10 day time limit and again failed to substantively address the motion in its motion for reconsideration.

5.   Rule 54 (b) Language Requires Dismissal of Separate Claim    

Robinson v. Kay, 225 Ariz. Adv. Rptr. 191, 2 CA-CV 2009-0185 (App., Div. II, July 30, 2010) (J. Vasquez) DISMISSAL OF ONE OF TWO THEORIES SUPPORTING A SINGLE CLAIM DOES NOT SUPPORT 54 (b) LANGUAGE AND COURT OF APPEALS LACKS JURISIDICITON TO DECIDE CASE PIECEMEAL.

Plaintiffs filed a suit for prescriptive or implied easement over defendant’s property.  Defendant received summary judgment on the implied easement theory.  Plaintiff appealed with Rule 54 (b) of the Arizona Rules of Civil Procedure language, claiming the summary judgment constituted an adjudication of a separate and distinct claim and therefore subject to Arizona Court of Appeals jurisdiction.
The Arizona Court of Appeals sua sponte determined that an implied easement theory and a prescriptive easement theory are nothing more than two separate theories supporting a single claim and thus Rule 54 (b) language does not make the judgment final and appealable.  Appeal dismissed for lack of jurisdiction.


6.   Real Party in Interest

Preston v. Kindred Hospitals West, L.L.C., 604 Ariz. Adv. Rep. 20, No. Cv-10-0292 (March 24, 2010) (J. Bales) PLAINTIFFS’ FAILURE TO PROSECUTE A CASE IN THE NAME OF A REAL PARTY  IN INTEREST DOES NOT REQUIRE A SHOWING OF “UNDERSTANDABLE MISTAKE OR DIFFICULTY IN IDENTIFYING THE PARTY”

The personal representative [PR] of the Estate of Billy Preston (Grammy Award-winning soloist and Beatles cohort) filed suit on behalf of the estate against the defendants for Billy’s wrongful death, negligence and elder abuse (ARS sec. 46-455).  The defendant Kindred moved to dismiss on the grounds the PR lacked standing to sue because before Billy’s death he had filed for bankruptcy and therefore the claim belonged to the bankruptcy estate and real party in interest.  In response the PR requested the court grant it leave to substitute the trustee pursuant to Rule 17 (a) of the Arizona Rules of Civil Procedure.  The trial court granted the motion to dismiss finding that substituting the real party in interest under Rule 17 (a) was only allowed where it is difficult to ascertain the real party in interest or there is an understandable mistake. This ruling was supported by the State Bar Committee Note accompanying the rule.

The Arizona Court of Appeals reversed and the Arizona Supreme Court affirmed the court of appeals holding that despite the Committee Note, the clear language of Rule 17(a) does not allow an action to be dismissed for failure to name the proper party “until a reasonable time has been allowed after objection for the real party in interest to ratify, join, or be substituted into the action.”  The rule does not require a plaintiff to “show that an initial failure to name the real party in interest resulted from an understandable mistake or difficulty in identifying the proper party.”

E.  Judgments 


1.  Interest on Judgment Against the State
Minjares  v. State, 223 Az. Adv. Rep. 54, 1 CA-CV 08-0713 (Ct. App. Div. I, October 29, 2009)(J. Weisberg) INTEREST ON JUDGMENT AGAINST STATE ON APPEAL TO BE PAID OUT OF STATE REVOVLING FUND TO BE BASED ON AVERAGE YIELD OF U.S. TREASURY BONDS NOT 10%. 
Plaintiff was involved in an auto accident and sued the State for the defective road design and obtained a $1,023,000 judgment.  Plaintiff prevailed on 
appeal.  Then the State argued with the trial court and ultimately the Court of Appeals that it did not have to pay 10% interest on the judgment per ARS sec. 44-1201(A) but rather the “interest on any judgment against this state paid for out of the risk management revolving fund shall accrue at the average yield offered by United States treasury bills during the course of the appeal” based upon ARS sec. 41-622 (F).
The Arizona Court of Appeals agreed with the State and held that interest shall be 10% from the date the judgment is entered until paid unless an appeal is filed. If an appeal is filed than from the date of that filing until the appeal is concluded shall be the US treasury bond rate and not 10%.

2.   Prejudgment Interest
Precision Heavy Haul, Inc. v. Trail King Industries, 580 Ariz. Adv. Rptr. 8, 1 CA-CV 08-0107 (App.  Div. I, April 21, 2010) (J. Weisberg) ALLEGATION OF COMPARATIVE FAULT DOES NOT BAR RECOVERY OF PREJUDGMENT INTEREST WHEN DAMAGES CAN BE COMPUTED WITH EXACTNESS

Plaintiff sued defendant alleging it negligently designed and manufactured a trailer then sold it to plaintiff and thereafter the trailer failed damaging an energy transformer plaintiff was hauling.  Defendant alleged comparative fault stating plaintiff negligently used or altered the trailer.  The jury found 100% fault against the defendant and awarded plaintiff full damages.  Plaintiff then sought prejudgment interest which was denied by the trial court on the basis that the damages could not be determined with exactness until the jury rendered its verdict on the comparative fault claim; a finding of any amount of comparative fault would have reduced the damages accordingly.

The Court of Appeals reversed, noting this was a question of first impression in Arizona.  The court noted that a party is entitled to prejudgment interest as a matter of right on a liquidated claim whether the claim sounds in contract or tort.  Here plaintiff’s damages were for rigging and crew expenses and the amount of a crane and salvage crew as well as the cost of fixing the transformer.  In Arizona, “uncertainty about a defendant’s liability, even when a trial is necessary to establish the extent of liability for the plaintiff’s damages, does not preclude such a plaintiff from receiving prejudgment interest . . . as long as ‘the evidence furnish data which, if believed, makes it possible to compute the amount with exactness.’” 

Here, while liability was hotly contested the evidence of plaintiff’s damages was uncontested and exact and well known to the defendant yet unchallenged.  Prejudgment interest accrues from the date damages are liquidated.

3.   Default Judgment Awarding Partnership Interest & Punitive Damages

Ezell v Quoun, 585 Ariz. Adv. Rep. 40 (App., Div. I, June 17, 2010) (J. Hall)

WHERE COMPLAINT PLEADS RIGHT TO PARTNERSHIP INTEREST AND PUNITIVE DAMAGES DEFAULT JUDGMENT FOR THESE DAMAGES APPROPRIATE. 
Plaintiff sued defendant claiming he tortuously breached a partnership agreement and damaged plaintiff.  Defendant failed to respond to complaint.  Plaintiff filed Notice of Application for Default and the court entered default. The defendant was permitted to appear at the default hearing where compensatory damages, the partnership interest and punitive damages were all awarded to the plaintiff.
Defendant appealed claiming the plaintiff could not acquire punitive damages on default where no specific amount of punitive damages was ever pled.  The Court of Appeals disagreed holding a prayer for punitive damages “in an amount to be proven at trial” put the defendant suitably and sufficiently on notice that an award in amount justified by the evidence could be awarded against him.  Similarly the court upheld the trial court’s award of the partnership interest to the plaintiff finding that the statement in the complaint asking the court to “declare plaintiff has an interest  . . . and barring defendant from having any interest” sufficiently notified the defendant that such relief might be granted on default and the award was proper.

4.   No Collateral Estoppel from Judgment in Small Claims Court
Clusiau v. Clusiau Enterprises, Inc., 589 Ariz. Adv. Rep 17, 1 CA-CV 09-0300 (App., Div. I, July 08, 2010) (J. Johnsen) A JUDGMENT OBTAINED IN SMALL CLAIMS COURT HAS NO COLLATERAL ESTOPPEL EFFECT ON SUBSEQUENT SUPERIOR COURT ACTION.

Plaintiff obtained a $2,400 judgment against the defendant on a breach of contract action in small claims court.  Plaintiff then filed a second action regarding the same matter and defendant counterclaimed. The counterclaim sought damages in excess of the small claims jurisdictional maximum so the matter was transferred to superior court.  In superior court the plaintiff argued the first small claims judgment collaterally stopped defendant from raising any issues which could have been raised in the first small claims action.  The superior court granted plaintiff’s motion for summary judgment on this issue.  Defendant appealed and the Court of Appeals reversed and remanded.
The Court of Appeals held that because of the informality of small claims court where lawyers seldom appear, there is no right to a jury, the judge or hearing officer need not have any legal education and there is no right to appeal, a judgment in that court will not have collateral estoppels effect.  Under these circumstances the parties in small claims court do not have a “full and fair opportunity and motive to litigate” which is a prerequisite to finding collateral estoppels under section 28 of the Restatement (Second) of Judgments).  


5.   Default Judgment—Proper Notice of Default
Ruiz v. Lopez, 588 Ariz. Adv. Rep 36 (App., Div. I, August 3, 2010) (J. Weisberg)
ABSENCE OF APARTMENT NUMBER ON DEFAULT DOCUMENTS DELIVERED TO DEFENDANT RENDERED SERVICE DEFECTIVE AND DEFAULT JUDGMENT WAS PROPERLY SET ASIDE. 

Plaintiff filed an amended complaint for breach of contract and fraud against defendant.  The amended complaint was personally served upon defendant at her place of work.  When defendant did not answer timely plaintiff filed an application for default and affidavit of default and entry of default of defendant.  While all of these documents were mailed to defendant at her apartment complex the specific apartment number for defendant was left off the mailing.  Plaintiff then obtained a $66,375.75 default judgment including $5,000 in punitive damages. When plaintiff attempted to garnish defendant, defendant moved to set aside the judgment under rules 55 and 60 and of the Arizona Rules of Civil Procedure.  The trial court set the judgment aside finding that while the plaintiff satisfactorily established that it did not know the apartment number, serving the defendant at work as had been done with the amended complaint and summons would have been preferable.

In affirming the trial court the Court of Appeals quoted Rule 55 (a)(1)(i) “[w]hen the whereabouts of the party claimed to be in default are known by the party requesting the entry of default, a copy of the application for entry of default shall be mailed to the party claimed to be in default.”  The court found that this rule in keeping with fundamental requirements of due process required “notice reasonably calculated to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections. . . . a party should receive the best notice practicable under the circumstances.”  Such a requirement demands that when mailing to an individual living in an apartment the address must include the individual’s apartment number to reasonably assure she receives the notice. 

Because the notice was found defective here, the 10 day grace period never ran and the entry of default was ineffective and subsequent default judgment is void.

6.   Notice Required to Support Default Judgment              
Neeme Systems Solutions, Inc.v. Spectrum Aeronautical LLC, 604 Ariz. Adv. Rep. 11 (App. Div. I, March 24, 2011) (J. Brown) DEFAULT JUDGMENT VOID WHERE PLAINTIFF KNEW IDENTITY OF ATTY REPRESENTING DEFAULTING DEFENDANT IN A SIMILAR ACTION IN ANOTHER STATE BUT DID NOT PROVIDE THAT ATTY NOTICE OF DEFAULT DESPITE FACT NOTICE WAS SENT TO DEFENDANT’S STATUTORY AGENT AND HEADQUARTERS IN TWO STATES

Plaintiff and defendant had a dispute over whether plaintiff had properly performed aeronautical engineering services for defendant. Defendant quit paying plaintiff and sued plaintiff in Utah seeking declaratory relief that the services were not properly performed.  Plaintiff then filed its own suit for breach of contract and bad faith in Arizona, ultimately obtaining a default when defendant failed to timely enter an appearance. The application for default was served upon defendant’s statutory agent in Delaware and sent to defendant’s corporate headquarters in California and principal office in Utah.  Plaintiff knew the identity of the attorney representing the defendant in the Utah dec action but because that attorney had not entered an appearance in Arizona plaintiff did not provide him with notice of the application for default. The trial court entered a default judgment for $750,000.  The trial court, however, later granted defendant’s motion to set aside the default judgment due to the plaintiff’s failure to notify known counsel.  The Arizona Court of Appeals affirmed. 

First the court of appeals noted that defaults are not favored, and the trial court has great latitude to resolve doubt in favor of setting one aside in favor of a determination on the merits.  Here Rule 55(a)(1)(ii) of the Arizona Rules of Civil Procedure specifically provides that when the plaintiff seeks a default against a party   “known to be represented by an attorney whether or not that attorney has formally appeared” the notice must be sent to that attorney.  The rule does not require that the “known attorney” be licensed in Arizona, have applied for pro haec vice admission or have formally or even informally let it be known she would be representing the defendant in the Arizona action. The purpose of the rule is to assure the defendant gets all fair notice of the application and the consequences of not timely responding to it and providing a copy of the notice to known counsel is not burdensome.  Hence the default judgment was set aside.

However, in conclusion, the court noted that its holding only applied to counsel “known to be representing a party in the dispute.”  It specifically noted that it was not addressing the question of whether a party represented by multiple firms was entitled to have each firm notified, or whether a party known to have in-house counsel not involved in the dispute notified, or whether counsel representing the party in unrelated matters would be entitled to such notice.


7.   Necessity of Motion for New Trial or Judgment NOV to Challenge      
                                 
     Sufficiency of Evidence on Appeal

Marquette Venture Partners v. Leonesio, 606 Ariz. Adv. Rep. 17,  1 CA-CV 09-0166 (App. Div. I, May 3, 2011) (J. Portley) DEFENDANT MUST FILE MOTION FOR NEW TRIAL OR FOR JUDGMENT NOV AFTER VERDICT IS IN TO PRESERVE RIGHT TO CHALLENGE SUFFICIENCY OF EVIDENCE ON APPEAL; PRETRIAL MOTIONS AND PREVERDICT MOTION UNDER RULE 50 (A) DO NOT SUFFICE

Plaintiffs and defendants merged their fitness club businesses and almost immediately thereafter suit was filed between the parties. The suit was eventually settled and this lawsuit and counterclaim arises out of alleged breaches in that settlement agreement.  This suit proceeded to trial.  Prior to trial defendants filed unsuccessful motions for summary judgment and after trial but before verdict a rule 50 (a) motion for judgment as a matter of law which was also denied.  Plaintiff received a verdict for compensatory and punitive damages on a breach of fiduciary count but all other counts in plaintiffs complaint were rejected by the jury.  Notably, defendants did not file a post trial motion for new trial pursuant to Arizona Rules of Civil Procedure Rule 50 (b).  Plaintiff appealed and defendant cross appealed, each on a variety of issues. Plaintiff challenged defendants’ arguments related to the sufficiency of the evidence and the Arizona Court of Appeals agreed that absent the filing of a motion for new trial issues related to the sufficiency of the evidence could not be raised on appeal.

The court noted that ARS sec. 12-2102 (C) provides “a motion for new trial must be made before the scope of the appeal may be enlarged to include the sufficiency of the evidence to sustain the verdict or judgment.”  Here, while defendant’s motion for judgment as a matter of law is based upon arguments regarding the sufficiency of the evidence, rule 50 (a) is discretionary.  While the court “may” grant the motion it may also let the matter proceed to verdict and then reconsider the argument when raised after verdict in a  rule 50 (b) renewed motion for judgment after trial or motion for new trial where it has the option of granting judgment or ordering a new trial and giving the plaintiff another chance at proving the claim.  Rules 50 (a) and (b) are not redundant or substantively the same.  Even where the trial court has the power to grant a rule 50 (a) motion before verdict the rules intend that the court have the right to forgo such a ruling and hold open the option of first seeing what the jury decides and thereafter consider judgment or new trial as a consequence of a verdict unsupported by the evidence.         
F. Medical Negligence 


1.   Expert Disclosure Re Defendant Doctor/Sanctions

Solimeno v. Yonan, 578 Ariz. Adv. Rep. 32, (CA I, March 18, 2010) (J. Downie) WHERE DEFENDANT DOCTOR IN A MEDICAL MALPRACTICE CASE TESTIFIES HE COMPLIED WITH STANDARD OF CARE THERE MUST BE A TIMELY PRETRIAL DISCLOSURE OF THE FACTS, OPINIONS AND A SUMMARY OF THE GROUNDS FOR THE OPINIONS/ ARS SEC 12-349 (A)(3) ALLOW FOR AWARD OF FEES AND COSTS FOR FAILURE TO DISCLOSE THUS CAUSING MISTRIAL

Plaintiffs brought a medical negligence wrongful death claim.  Defense counsel repeatedly objected during plaintiffs’ case on the basis of nondisclosure on even minor points.  Then during defense case allowed the defendant doctor to volunteer opinions and the basis for those opinions regarding the standard of care that had not been previously disclosed except in a very general way.  Further, this testimony elaborated far beyond what the defendant had testified to in deposition and in some instances conflicted with that deposition testimony.
The trial court granted the mistrial finding the failure to disclose these details was a flagrant violation of the disclosure rules particularly when defense counsel had insisted on such meticulous disclosure during plaintiffs’ case in chief.  The Court of Appeals agreed and further found that it is not defense to nondisclosure that adverse counsel could have discovered the information had she asked more artful and thorough questions in deposition. Under the disclosure rules sandbagging and gamesmanship is not allowed.
Finally, the Court of Appeals sustained an award of $125,000 in attorneys’ fees and costs pursuant to ARS sec. 12-349 (A)(3) finding the failure to disclose here constituted “unreasonable expansion or delay in the proceedings.”  Further, fees awarded a plaintiffs’ attorney are not measured by what insurance defense counsel is permitted to charge.

G. Non-Party At Fault


1.   Nonparty Not Bound By Protective Order
State v. Grant, 222 Ariz. 197, 213 P.3d 346 (App., Div. I, July 21, 2009) (J. Johnsen) NONPARTY THAT DID NOT AGREE TO BE BOUND BY PROTECTIVE ORDER NOT SUBJECT TO SANCTIONS FOR DISSEMINATING PROTECTED DEPOSITION TRANSCRIPT. 
Parties to suit obtained protective order on documents and some depositions in case.  A witness whose deposition was subject to the order was also a witness of interest to a criminal investigation. When the county attorney learned he had been deposed she asked if she could have a copy. The parties objected unless the state agreed to be bound by the order. In the meantime, the sheriff executed a search warrant on the witness’ office and seized a copy of the deposition along with other items.  The county attorney advised the court of this and stated on the record that she had “directed the Sheriff’s Office to hold on to that deposition and not review it until I brought this to the Court’s attention.”  
Thereafter the sheriff released the deposition to the East Valley Tribune filed a public records request on the sheriff seeking a copy of the deposition and the sheriff gave it to them.  They then published excerpts in the newspaper.  The trial court then attempted to sanction the county attorney for violating the protective order. 
A nonparty to litigation can only be bound by a judgment or order in the litigation if 1) the nonparty represented the party (e.g. trustee, fiduciary or class representative) 2) where there is an appropriate pre-existing legal relationship (e.g.,  predecessor/successor-in-interest, bailee/bailor, indemnitor/indemnitee) 3) where circumstances justly require he be denied the right to relitigate the issue (e.g. using one’s name to mislead opposing litigant, assuming control of litigation and agreeing to be bound by adjudication).
Here the only potentially applicable exception would be that the county attorney agreed to be bound.  This was the finding of the trial court but the Court of Appeals concluded the record did not bear this out; the county attorney only agreed to do nothing with the deposition until she appeared in a hearing before the court which she did.  

H. Notice of Claim
1.   Notice of Claim Must Be Served On School District Board

Batty v. Glendale Union H.S. Dist., 2009 WL 1530594, 1 Ca-CV 08-0274 (App., Div. II, June 2, 2009) (Justice Weisberg) SERVICE OF NOTICE OF CLAIM ON SCHOOL SUPERINTENDENT INADEQUATE; MUST SERVE SCHOOL BOARD


Plaintiff brought a claim against the school district for an injury occurring at school. Plaintiff served his notice of claim upon the school superintendent and principal at the school in question. The district moved for summary judgment because the plaintiff had served its notice of claim upon the school superintendent and not the governing board.


The Court of Appeals found that ARS 15-326 (1) & 15-341 (A) (1) render a school district a political subdivision of the state and gives the school board the power to sue and be sued.  Because here the school board had not delegated to the superintendent this power it was the only entity capable of accepting service of a notice of claim for the school district. 


In Falcon v. Maricopa Cnty, 213 Ariz. 525, 144 P.3d 1254 (2006) the Arizona Supreme Court required service upon the entire board of supervisors and not just one member nor upon the county manager to effectuate service on Maricopa County another subdivision of the state.  From this holding the Court of Appeals reasoned the school superintendent is quite similar to the county manager in terms of the scope of its authority and duties. Bottom line, both are appointed by the board, serve under the board’s direction and control and neither had an express delegation of the power to sue and be sued. Hence Falcon mandates a finding that the school board and not the superintendent must be served with a notice of claim to preserve the action.



2.   Notice of Claim Must State Facts Claimant Believes Support Claim
Backus v State, 220 Ariz. 101, 203 P.3d 499 (March 19, 2009) (Chief Justice McGregor) NOTICE OF CLAIM MUST STATE FACTS SUPPORTING THE AMOUNT OF THE CLAIM THAT ARE KNOWN TO CLAIMANT 

In these consolidated wrongful death cases the plaintiffs set forth a specific dollar amount it would settle the case identifying who the survivors were and in one case arguing the amount was supported by a claim for $21,500 per year for the life expectancy of the decedent.  Both cases were dismissed by the trial court on the basis that factual basis supporting the amount of the demand in the notice of claim was inadequate.

The Supreme Court first identified the three elements that must be covered in a proper notice of claim: “(1) facts sufficient to permit the public entity to understand the basis upon which liability is claimed, (2) a specific amount for which the claim can be settled, and (3) the facts supporting the amount claimed.”  ARS 12-821.01.A.  Compliance allows the public entity the opportunity to investigate and assess liability, possibly settle the claim and otherwise budget its money.

In Deer Valley Unified Sch. Dist. No. 97 v. Houser, 214 Ariz. 293, 152 P.3d 490 (2007) the Supreme Court disallowed a notice of claim which set forth an amount but repeatedly used qualifying language making it “impossible to ascertain the precise amount” the case would settle for however the court did not reach the question of what “supporting facts” are necessary to support the amount.

Here the defense argues that the facts set forth in the notice when challenged should be “objectively” evaluated by the trial judge and if inadequate the notice declared inadequate and the suit dismissed even if as a consequence the case becomes time barred.  The Supreme Court disagreed finding that to require such an analysis would create “satellite litigation” that will be potentially expensive, time consuming and create unnecessary barriers to claimant operating on a very short (180 days) timeline who cannot know what facts the public entity would want or find sufficient.

The court instead held “the statutory requirement that the claim include the facts supporting the amount claimed must refer to the view of the claimant, rather than to that of the public entity . . . a claimant complies  . . . by providing the factual foundation that the claimant regards as adequate to permit the public entity to evaluate the specific amount claimed. This standard does not require a claimant to provide an exhaustive list of facts; as long as a claimant provides facts to support the amount claimed, he has complied with the supporting –facts requirement of the statute, and courts should not scrutinize the claimant’s description of facts to determine the ‘sufficiency’ of the factual disclosure.”  

Finally the court stated that the desire to get a case settled would work against any fear the plaintiff will intentionally hide or carelessly fail to reveal important facts supporting the damages and that the ethical and professional obligations of an attorney would inhibit attempts to mislead, hide or otherwise fail to adequately disclose facts supporting the damage claim. 

3.   Statute of Limitations not Tolled by “Excusable Neglect”

Porter v. Spader, 591 Ariz. Adv. Rep. 13 (App., Div. I, September 21, 2010) (J. Winthrop) STATUTE OF LIMITATIONS NOT TOLLED BY RULE 60 (C) “EXCUSABLE NEGLECT.”

Plaintiff was injured in an automobile accident and hired an attorney to sue the adverse driver. Attorney prepared a complaint and mailed it to the Navajo County Superior Court for filing.  However the envelope with the complaint was returned unopened due to insufficient postage.  It was received back by plaintiff’s attorney’s office the day before the statute of limitations was to run.  An office staff person without opening the envelope or consulting with attorney simply put the envelope in another envelope, put the correct address and postage on the new envelope and mailed it back to the court. The defendant moved for summary judgment as the complaint was filed the day after the statute had run.  Plaintiff admitted to the late filing but argued even if summary judgment were granted it should be immediately set aside because the claimed the failure to get the complaint timely filed was “excusable neglect” under rule 60 (C) of the Arizona Rules of Civil Procedure.  The trial court granted summary judgment and denied the plaintiff’s Rule 60 motion.  The court of appeals affirmed.

The court of appeals found the purpose of the statute of limitations is to avoid stale claims.  There are only a few very specifically enumerated grounds for tolling the running of the statute. See ARS sec. 12-501 et. seq. Things such as absence of the defendant and disability of the plaintiff will toll the statute.

However, there is no connection between relief from a judgment under rule 60 and tolling a statute of limitations.  “Excusable neglect” is not a specified ground for tolling nor does it fit within the doctrine of equitable tolling.  Accordingly the statute had run in this case and summary judgment was proper.

4.   Notice of Claim—Accrual of Claim—Equitable Tolling

Little v. State of Arizona, 592 Ariz. Adv. Rep. 29 (App., Div. II, September 30, 2010) (J. Espinosa) FILING COMPLAINT WITH MEDICAL BOARD ALLEGING DOCTOR NEGLIGENCE ESTABLISHES LATEST DATE OF ACCRUAL OF NOTICE OF CLAIM DEADLINE AND EQUITABLE TOLLING ONLY APPLIES TO “EXTRAORDINARY CIRCUMSTANCES” NOT MERE EXCUSABLE NEGLECT.

Plaintiff’s daughter UA basketball star Shawntice Polk collapsed and died of a heart attack in a UA training room on September 26, 2005.  At her funeral, reporter Len Johnsen was given permission by the plaintiff to obtain Shawntice’s medical records and investigate her death.  Len determined that Shawntice had died due to alleged negligence of UA doctor Porter in the treatment of her deep vein thombrosis which was ultimately the cause of the heart attack.  Len filed a complaint on plaintiff’s behalf with the Arizona Medical Board which ultimately found Porter breached the standard of care in February 2008.  Len then filed a notice of claim on behalf of plaintiff on May 15, 2008 alleging the claim had not accrued until the February Board finding or the 180 day deadline was equitably tolled.  The trial court disagreed and granted the state summary judgment ultimately affirmed by the Court of Appeals.

First the Court of Appeals pointed out that the obligation to file a notice of claim  under ARS 12-821.01 (A) accrues when a party is damaged and knows or reasonably should know the source and cause of the damage.  Here the court found that plaintiff’s filing of a complaint with the medical board was the latest date plaintiff had actual or constructive knowledge (through her agent Johnsen) that Porter’s alleged negligence contributed to her daughter’s death.  This is the accrual date.  It is immaterial that plaintiff claims not to have known the legal significance of her allegation of negligence by Dr. Porter to the Board.  

Finally the doctrine of “equitable tolling” only applies to “extraordinary circumstances” explaining the delay and not mere “excusable neglect.” Here the fact an insurance adjuster may have prevented Dr. Porter from talking to plaintiff and the fact two lawyers had delayed or failed altogether in obtaining Shawntice’s medical records and failed to get a medical opinion regarding negligence before turning down the case, did not arise to “extraordinary circumstances” to justify application of the equitable doctrine.
5.  Notice of Claim—Jury Question as to Whether Received

Lee v. State of Arizona, 595 Ariz. Adv. Rep. 10 (App., Div. I, November 9, 2010) 
(J.   Winthrop) WHERE NOTICE OF CLAIM WAS MAILED AND GOVT DENIES RECEIPT, RECEIPT IS QUESTION OF FACT FOR JURY
Plaintiffs sued the state for negligent road design. The state moved to dismiss for failure to serve a timely notice of claim [NOC] on the state pursuant to ARS sec. 12-821.01, specifically denying receipt of the NOC which plaintiffs claimed had been timely mailed.  Plaintiffs responded by submitting a declaration that the NOC was in fact timely mailed to the Arizona Attorney General.  The trial court held an evidentiary hearing and ruled that the notice was not received and dismissed plaintiffs’ complaint.  Plaintiffs appealed claiming this was a question of fact for the jury and not the court.

The Arizona Court of Appeals agreed with plaintiffs and sent the matter back to the trial court ordering that this question is not an administrative one for the trial court but rather an affirmative defense tantamount to a statute of limitations defense and therefore should be decided by a jury. In response to the argument that putting this to the jury will cause additional cost and delay on a potentially dispositive issue the court of appeals further ruled that it would be appropriate for the trial court to conduct a jury trial limited to just this issue to be followed by a full blown trial on liability and damages if the plaintiffs prevail.

6.   Timeliness of Serving Notice of Claim
Thompson v. Pima County, 595 Ariz. Adv. Rep. 24 (App., Div. II, November 16, 2010) (J.Vasquez) DISCOVERY OF CLAIM AGAINST COUNTY WHICH TRIGGERS 180 DEADLINE TO SERVE NOTICE OF CLAIM OCCURS WHEN PLAINTIFFS HAVE FATS TO SUGGEST POTENTIAL CLAIM AND IS NOT TOLLED UNTIL EXPERT ISSUES REPORT CONFIRMING SAME
On October 3, 2006, Plaintiff was driving alone on Hacienda del Sol road eating a granola bar. She looked down to brush crumbs off her lap, felt the car veer and ultimately flip, injuring her.  On the day of the accident the investigating sheriff’s deputy told the plaintiff a defect in the road may have contributed to the accident. The next day plaintiff’s parents inspected the scene and photographed and measured pot holes.  Pima County was aware of the potholes prior to the accident and filled them the day after the accident.  

Plaintiff hired an accident reconstructionist who authored a report finding a road defect which contributed to the accident in a February 7, 2007 report. Plaintiff delivered her notice of claim to the county on July 30, 2007.  The trial court granted summary judgment on the basis the notice of claim was not served within 180 days and the Arizona Court of Appeals affirmed.

The court of appeals noted that ARS sec. 12-821.01 requires notice within 180 days of accrual of the claim.  Accrual, as with a statute of limitations occurs when the “damaged party realizes he or she has been damaged and knows or reasonably should know the cause, source, act, event, instrumentality or condition which caused or contributed to the damage.”  Here the court found that while it would normally be a question of fact for the jury, here there was adequate uncontroverted evidence that the plaintiff knew or reasonably should have known the county’s failure to maintain the road had contributed to her accident shortly after the accident and long before the expert authored a report. Therefore the notice of claim was untimely and summary judgment was proper.


7.   Service of Notice of Claim upon County Not Service on State

Slaughter v. Maricopa County, 606 Ariz. Adv. Rep. 30 (App. Div. I, May 5, 20111) (J. Winthrop) COUNTY IS NOT AGENT OF STATE FOR PURPOSES OF ACCEPTING SERVICE OF NOTICE OF CLAIM  BY COUNTY EMPLOYEE ALLEGING DISCRIMINATION AND HOSTILE WORK ENVIRONMENT

Plaintiff worked as a security guard in Maricopa County Superior Court and filed a complaint alleging discrimination based upon age and sex as well as an hostile work environment.  The county moved for summary judgment claiming that the court was a branch of the state and therefore the plaintiff was not a county employee but rather a state employee. Plaintiff responded claiming she was a county employee or conversely if she was a state employee the county acted as the state’s agent in dealing with her. The trial court ruled there was a question of fact regarding the agency question.  Plaintiff then amended her complaint to name the state as a defendant.  The state then moved for summary judgment based upon the plaintiff’s failure to comply with ARS sec. 12-821.01(A) in that she did not timely serve a notice of claim upon the state.  Simultaneously the county moved to dismiss based upon plaintiff’s failure to prosecute her claim.  The trial court granted both motions and the Arizona Court of Appeals affirmed.

First the court of appeals noted that the notice of claim statute requires service upon the person authorized to accept service for the entity within 180 days after the  cause of action accrues and the failure to timely accomplish this is not excused by actual notice or substantial compliance.  Rule 4.1 of the Arizona Rules of Civil Procedure provides that the Arizona Attorney General is the person authorized to accept service for the State of Arizona.  Although the plaintiff submitted evidence that she was hired and paid by the county, understood she was employed by the county and was never informed otherwise, she conceded she did not serve the attorney general with the notice of claim. The statute and rules are unambiguous that service upon the state must be to the attorney general and therefore summary judgment was proper. The issue of agency cannot change the clear mandate of the statute and rule.

With respect to summary judgment for the county on the basis of plaintiff’s failure to prosecute, the court of appeals noted that Maricopa County Local Rule 3.6(a)(3) requires an action be dismissed for failure to prosecute and the trial court is given great deference on this issue.  Here where the plaintiff had done nothing on the case other than file a lawsuit and amend the complaint, had conducted no discovery and was not ready for trial over two years after filing the amended complaint, there could be no abuse of discretion in the trial court dismissing for failure to prosecute.  
I. Notice of Change of Judge 

Huerta v. Nelson, 222 Ariz. 44, 213 P.3d 193 (App., Div. I, June 16, 2009) (J. Johnsen) NO RIGHT TO CHANGE OF JUDGE AFTER CONSOLIDATION WITH ANOTHER CASE WHERE PARTY ON “SAME SIDE” HAS ALREADY EXCERCISED THIS RIGHT. 
Plaintiff as an heir to the estate brought a probate action and after institution of the suit filed a notice of change of judge pursuant to Rule 42(f)(1) of the Arizona Rules of Civil Procedure.  Thereafter the same plaintiff filed a separate action against Real Parties in Interest alleging they were wasting assets.  This suit was then consolidated with the probate action over plaintiff’s objection.  Plaintiff then in the consolidated case sought again to notice the judge which was denied.
The Court of Appeals sustained the trial court’s ruling finding that rule 42 provides “each side is entitled as a matter of right to a change of one judge . . . each action, wh3ether single or consolidated, shall be treated as having only two sides.”  Unless the parties on the same side are “adverse or hostile” only one change of judge is allowed even after consolidation by the express terms of the rule. Thus, here where plaintiff attempted two changes of judge the rule clearly prohibited it. Even if a separate plaintiff made the request after consolidation, barring a showing of an interest adverse to the first plaintiff to notice the judge, the same result would follow. 
J.  Personal Jurisdiction 
1.
Personal Jurisdiction Is Lacking On Internet E-bay Auction Purchase Of Car From Out Of State Seller. 

      Holland v. Hurley, 2009 WL 1383809, 2 CA-CV 2008-0126 (App., Div. II, May 19, 2009) (Justice Pelander) 


Plaintiff purchased a 1976 Cadillac from defendant, a Michigan resident,  for $15,100 on and eBay auction.  Plaintiff arranged for the car to be delivered to Tucson only to find it was not in the condition represented by defendant and required substantial repairs.  Defendant moved to dismiss plaintiff’s lawsuit filed in Pima County Superior Court pursuant to Rule 12(b)(2) lack of minimum contacts and therefore lack of personal jurisdiction. The trial court granted the motion and the Court of Appeals affirmed.


The court noted that in order for personal jurisdiction to be met the defendant “must have sufficient minimum contacts with the forum state such that the maintenance of the suit does not offend traditional notions of fair play and substantial justice . . . the constitutional touchstone remains whether the defendant purposefully established ‘minimum contacts’ in the forum State.”  This involves a qualitative not quantitative analysis.


General jurisdiction exists when a defendant has “continuous and systematic” contacts in Arizona.  Here plaintiff admits defendant has no office, agents or property in the state so there is no general jurisdiction. Hence the focus must be on special jurisdiction where a defendant “purposefully avails himself of the privilege of conducting business in the forum, the claim arises out of the defendant’s contact with the forum and the exercise of jurisdiction is reasonable.”


Here, the court found the defendant did not purposefully seek to do business in Arizona because he did not own or operate the website that was directed to Arizona and the 49 other states, therefore had no ongoing contact with Arizona but instead was a party to a one time “random, attenuated and fortuitous” sale in Arizona.  His only contact with Arizona was this single sale and a few e-mails and phone calls related to the sale all initiated by the plaintiff.  Proof the defendant had made other sales in Arizona through eBay, had other contacts or otherwise availed himself of the benefit of doing business in Arizona may have resulted in a different conclusion.  The burden to establish minimum contacts by affidavit, deposition or otherwise is on the plaintiff.


2.   Personal Personal Jurisdiction Over Nonresident Permits Garnishment of    

     Asset Outside Jurisdiction.

Ellsworth Land & Livestock Inc., v. Bush, 585 Ariz. Adv. Rep. 45 (App., Div. *I, June 22, 2010) (J. Orozco) WHERE COURT HAS PERSONAL JURISDICTION OVER NONRESIDENT DEFENDANT IT MAY ISSUE GARNISHMENT ORDER ON ANNUITY PAYMENTS ORIGINATING OUTSIDE JURISDICTION. 
The Plaintiff obtained a judgment against the defendant and then garnished annuity payments being paid the defendant by a Canadian Insurance Company.  Because the payments were made to the defendant in Arizona and the defendant was an Arizona resident when the annuity agreement was executed the Arizona court had personal jurisdiction over the Canadian company.  
The defendant objected to the garnishment claiming the court had no jurisdiction over the annuity funds which originated in Canada and therefore could not garnish these out of state assets.  The Court of Appeals disagreed holding that as long as the court has general and specific jurisdiction over the party it has jurisdiction to garnish its assets even if those assets are outside the jurisdiction.  The location of the intangible res is irrelevant.


3.   Personal Jurisdiction Over Foreign Defendant in Contract Action

The Planning Group v. Lake Mathews Properties, Ltd., 600 Az. Adv. Rptr. 10, 1 CA-CV 09-0224 (Ct. App., Div. I, May 6, 2010) (J. Kessler) PERSONAL JURISIDICTION OVER FOREIGN DEFENDANT IN CONTRACT ACTION REQUIRES “PURPOSEFUL AVAILMENT” OF THE JURISIDICTION AND UNDER TORT “PURPOSEFUL DIRECTION.”

Plaintiffs entered into mining contract with California defendants which they claimed defendants breached. The only contacts the defendants had with Arizona were interstate communications, money was sent from Arizona to California and a report was delivered to the Plaintiffs by an Arizona resident who was a relative of a defendant.
The Arizona Court of Appeals upheld the trial court’s dismissal of the claim for lack of personal jurisdiction because these contacts did not show a “purposeful availment” of the jurisdiction by the nonresident defendants. In order to meet the specific personal jurisdiction requirements of the due process clause to the U.S. Constitution in a contract action a nonresident defendant must purposefully avail themselves of the privilege of conducting business in the forum state, the action must arise from the defendant’s activities to or contact with the forum state and the exercise of jurisdiction must be reasonable.

In contrast, an action in tort requires the nonresident defendants have purposefully committed an intentional act expressly aimed at the forum state causing harm the defendant knows is likely to be suffered in the forum state to meet due process.  Forseeability of an injury occurring in the forum state is not enough. 
4.   Long Arm Jurisdiction—Personal Jurisdiction—Marital Community Liability

Sigmund v. Rea, 601 Ariz. Adv. Rep. 8 (App., Div. I, February 1, 2011) (J. Swann)

WHERE DEFENDANTS RESIDE IN MISSOURI WHERE THERE IS NO COMMUNITY PROPERTY LAW AND THEIR ONLY CONTACT WITH ARIZONA IS THE FACT THEIR SPOUSES ENGAGE IN BUSINESS THERE, THEY LACK MINIMUM CONTACTS TO ESTABLISH PERSONAL JURISDICTION ON THEM IN ARIZONA

Plaintiffs and defendants entered into a contract to conduct business in Arizona. Plaintiffs sued defendants alleging fraud.  Plaintiffs named the defendants wives as party defendants alleging the husbands in conducting business in Arizona were acting for the benefit of the marital community of the wives so the wives were proper defendants.  The wives had never been to Arizona do not own property in Arizona and did not participate in the business transactions at issue or have any business contact with plaintiffs.  The complaint alleges no specific conduct of the wives naming them only generically.  The wives moved to dismiss for lack of personal jurisdiction.  The trial court denied the motions finding that Missouri while not having adopted specifically the concept of community property and a “functional equivalent” and therefore minimum contacts exist.  The Arizona Court of Appeals disagreed and reversed. “Personal jurisdiction over a non-resident defendant generally cannot be conferred by a third party's unilateral activity. Instead, personal jurisdiction exists only when the defendant can reasonably anticipate that his or her conduct and

connection with Arizona will subject it to the state's jurisdiction.” Missouri has no law that renders a spouse liable for the acts of the “No Missouri statute allows the unilateral actions of one spouse to create a community obligation  Instead, Missouri case law creates a presumption that all property titled in both spouses’ names is held as tenancy in the entirety, and further holds that the unilateral actions of one spouse cannot bind any property held by the entirety.”   Consequently, the wives did not have minimum contacts with Arizona and were properly dismissed.


5.   Personal Jurisdiction
The Planning Group of Scottsdale v. Lake Matthews Mineral Properties, 600 Ariz. Adv. Rep. 10, CV-10-0189-PR (January 21, 2011) (J. Hurwitz) PURPOSEFUL AVAILMENT OF THE JURISDICTION IS THE APPROPRIATE TEST FOR PERSONAL JURISDICTION IN A CONTRACT ACTION & PURPOSEFUL DIRECTION IS MOST APPROPRIATE IN TORT CASES

The Planning Group [TPG], a group of Arizona limited liability companies sold life insurance and made investments.  Lee Supke, an Arizona resident, met with a TPG employee to discuss buying insurance and investing in a California limited partnership owned by his sister. Negotiations between TPG and the California company through the sister, a California resident ensued and TPG agreed to fund a mining operation in California by the California company.  It was then determined by TPG that the California company did not plan to mine as had been contemplated so TPG sued for among other things, breach of contract.  The defendants moved to dismiss for lack of personal jurisdiction which was granted by the trial court and affirmed by the court of appeals.  

The Arizona Supreme Court reversed in part and affirmed in part. It found that the trial court and Arizona Court of Appeals had come to the right conclusion as to some defendants but not as to others. It held that in a contract action the test should be whether or not the defendant "purposefully availed" itself of the jurisdiction while in tort cases whether the defendants' actions were "purposefully directed" to the jurisdiction should be the test.

      K. Sanctions


1.   Sanctions of Default for Discovery Abuse 

Hammoudeh v. Jada, 222 Az. Rep. 570, 2 CA-CV 2009-0043 (Ct. App. Div. II, October 9, 2009)(J. Vasquez).   STRIKING COMPLAINT AND ANSWER TO COUNTERCLAIM APPROPRIATE SANCTION WHERE PERVASIVE PATTERN OF INTENTIONAL DELAY AND SUBTERFUGE BY PLAINTIFF DEMONSTRATED ON THE RECORD 

Plaintiff sued defendant and defendant counterclaimed regarding the sale of a used automobile.  Plaintiff never filed a disclosure statement, was repeatedly late with discovery responses and twice responded only upon the eve of a hearing on a motion to compel.  Court awarded fees and sanctions in one such incident where plaintiff failed to even respond to motion to compel or present evidence at the hearing.

Ultimately, defendant moved to strike plaintiff’s complaint and answer to counterclaim for ongoing refusals to produce documents requested. The plaintiff did not respond to the motion and it was granted. Subsequently at the default hearing the plaintiff’s counsel and not plaintiff attended the first day but neither attended the second day.  Judgment for $22,617.42 was entered.
The Court of Appeals sustained this result despite the fact the court denied plaintiff’s request for an evidentiary hearing to establish whether the defalcations were the fault of counsel or the plaintiff himself.  Although Seidman v. Seidman, 563 Ariz. Adv. Rep. 17 (Ct. App. Aug. 25, 2009) held an evidentiary hearing must be held before a discovery sanction as severe as dismissal of a pleading is allowed, the Court of Appeals here found the facts here justified the dismissal.  
Here the court found the plaintiff himself had avowed the accuracy of discovery responses that were patently false, misleading and unresponsive.  The “pervasive pattern of intentional discovery delay and subterfuge” along with the opportunity to present evidence at the hearing where attorneys’ fees sanctions were awarded was adequate to support this result.

2.   Sanctions Under Offer of Judgment/Attys’ Fees/Prejudgment Interest
Berry v. 342 E. Virginia, LLC, 610 Ariz. Adv. Rep. 14 (App. Div. I, June 9, 2011) (J. Weisberg) WHERE PARTY FAILS TO PLEAD OR PROVE THE RIGHT TO ATTYS’ FEES PURSUANT TO CONTRACT PROVISION AND ONLY PLEADS A GENERAL RIGHT TO FEES, ARS 12-341.01 AND NOT THE CONTRACT GOVERNS/WHERE PARTY DEMONSTRATES PRECISELY HOW TO CALCULATE DAMAGES, DAMAGES ARE LIQUIDATED DESPITE FACT OPPOSING PARTY CONTESTS THEM AND PREJUDGMENT INTEREST IS APPROPRIATE/RULE 68 SANCTIONS MAY BE AWARDED TO PREVAILING PARTY BASED UPON “TOTALITY OF LITIGATION” AND ARE DETERMINED BASED UPON FEES AND COSTS INCURRED UP TO THE TIME OF THE OFFER

Plaintiff sold defendant a building.  A dispute arose over plaintiff’s obligation to pay for improvements.  A suit  and counterclaim followed.  Both parties served offers of judgment and claimed a right to attorneys’ fees.  The jury found that defendant was entitled to $8,625 out of escrow to cover the improvements and found for plaintiff on defendant’s counterclaim.  The trial court awarded defendant $50,000 in attorneys’ fees under ARS sec. 12-341.01, $3,617.70 in taxable costs, prejudgment interest in the amount of $1,290.12 and $1,854.84 in Rule 68 sanctions based upon the “totality of the circumstances.”  The Arizona Court of Appeals affirmed in part and vacated the judgment, remanding for further proceedings concerning the issue of “prevailing party” for Rule 68 sanctions.

First the court of appeals acknowledged that while the contract between the parties provided for the award of attorneys’ fees to the prevailing party, since the defendant did not plead the contract provision or make proof there under at trial, the issue of attorneys’ fees would be solely governed by ARS sec. 12-341.01.  This statute gives the trial court discretion to award the “prevailing party” in an action “arising out of contract . . . reasonable attorneys’ fees.”  Hence, the trial court properly disregarded the contract and proceeded with an ARS sec. 12-341.01 analysis.  As such the trial court has broad discretion, may award fees to a party who does not win on all issues, may determine the winning party on certain issues is not entitled to fees and overall should award fees to the “net winner” or apply a “percentage of success” or a “totality of the litigation” analysis when there are multiple claims, set offs and counterclaims.  Partial success does not preclude a discretionary award of fees and where the trial court substantially reduced the amount awarded the defendant as compared to what was asked for it acted within its discretion.

As to prejudgment interest, because the defendant provided invoices which demonstrated a precise calculation of the amounts owed, the damages were liquidated despite the fact plaintiff disputed them and therefore prejudgment interest was properly awarded.

Plaintiff also claimed a right to attorneys’ fees pursuant to the second sentence of ARS sec. 12-341.01(A) which provides fees may be awarded where a party makes a “written settlement offer” which is rejected and where the “judgment finally obtained is equal to or more favorable to the offeror.”  Here while plaintiff made an offer pretrial that was equal to the amount of the verdict, the actual “judgment obtained” included prejudgment interest and taxable costs thus rendering the second sentence of the statute inapplicable.

Finally, the plaintiff challenged the trial court’s award to defendant of Rule 68 sanctions.  Before trial defendant had served a $25,000 offer of judgment on the plaintiff to include all damages, fees and costs.  The judgment, interest, costs and fees which the trial court considered in awarding these sanctions, however was measured at the date of the judgment.  Instead, the case was remanded for a computation of those damages up to the time of the making of the offer of judgment and not thereafter. Only if such a computation as of the time of the offer establishes the defendant beat its offer will the Rule 68 sanctions be allowed. 

 L.  Separation of Power

Gleb v. Department of Fire, Building & Life Safety, 594 Ariz. Adv. Rptr. 29, 1 CA CV 09-07444 (App. Div. I, October 29, 2010) (J. Thumma) ADMINISTRATIVE HEARING PROCESS FOR HOMEOWNER’S ASSOCIATION DISPUTES VIOLATES SEPERATION OF POWERS CLAUSE IN ARIZONA CONSTITUTUION

In 2006 the Arizona Legislature established an administrative procedure whereby disputes between homeowners and their homeowner’s ass’n concerning CC & R’s were to be resolved by the Arizona Dept. of Fire, Building & Life Safety (ARS sec. 41-2198 et seq.).  Notably, there is no right to review or rehearing once the administrative law judge makes a decision concerning these disputes except for an appeal to the Arizona superior court. 

In 2005 plaintiff built a home and put in landscaping. Thereafter the HOA put crushed rock in the front of the plaintiff’s home without his knowledge or permission so plaintiff filed an administrative claim under the statute claiming the HOA was in violation of the CC &R’s.  The administrative law judge ruled for the HOA and the plaintiff appealed to superior court and the HOA moved to dismiss claiming the statute violated the Az constitutional provision establishing a separation of powers.  The superior court denied the motion and sustained the administrative law judge’s decision and this appeal followed.
Holding the statute unconstitutional the Arizona Court of Appeals noted that Arizona Const. Art. 3 mandates that the executive, legislative and judicial branches of Arizona’s government “shall be separate and distinct, and no one of such departments shall exercise the powers properly belonging to either of the others.”  However, these departments are not “mutually exclusive” and there can be some “blending of authority” among the branches.  Hence the legislature has properly vested certain administrative agencies with judicial powers. 

Where, as here, the judicial function being exercised does not relate to the “agency’s primary regulatory purpose” it invades the separation of powers clause.  Rather the regulatory purpose of the Fire, Building & Life Safety agency is to regulate building of manufactured structures consistent with fire safety goals. Nowhere in the legislative description of this agency is it stated that it is expected to regulate planned communities or HOAs. Thus, while there may be a legitimate interest in creating an administrative procedure for resolving HOA disputes, this is not the appropriate agency to perform that function.

M.
Summary Judgment

1.   Denial of Motion for New Trial Based on Granting Partial Summary Judgment         

                  Not Appealable

Maria v. Najera, 214 Ariz. 306, 214 P.3d 394 (App. Div. I, July 21, 2009)(J. Johnsen) APPELLATE COURT HAS NO JURISIDICTION TO HEAR APPEAL FROM DENIAL OF MOTION FOR NEW TRIAL BASED UPON GRANTING OF PARTIAL SUMMARY JUDGMENT. 
Plaintiff filed a five count complaint. Defendant answered and counterclaimed. Defendant then obtained partial summary judgment on three of the counts.  Plaintiff filed a motion for new trial which was denied and then a motion for reconsideration which was granted but the motion for new trial was again denied.

Plaintiff appealed the denial of the motion for new trial.  The court of appeals held it 


had no jurisdiction.

Jurisdiction of appeals is limited to final judgments which dispose of all claims and all parties or partial judgments only where the trial court finds pursuant to rule 54(b) of the Arizona Rules of Civil Procedure, that “there is no just reason for delay” in allowing an appeal from a partial judgment. Here there was no 54(b) language in the judgment.

The court did recognize that as a general rule the denial of a motion for new trial under Rule 59 of the Arizona Rules of Civil Procedure is appealable and a motion for new trial is the appropriate motion to file for relief from the granting of a motion for partial summary judgment.  However, even with a motion for new trial the court must look to the “character” of the motion and where it is the denial of a motion for new trial following the grant of partial summary judgment which does not dispose of all claims and all parties and has no 54(b) language in the judgment, the appellate court has no jurisdiction to hear the appeal.


2.   Propriety of Summary Judgment on Plaintiff’s Fraud Claim 
Comerica Bank v. Mahmoodi, 581 Ariz. Adv. Rep. 27 (App., Div. I, May 4, 2010) (J. Swann)  SUMMARY JUDGMENT FOR PLAINTIFF ON COMMON LAW FRAUD COMPLAINT WHERE DEFENDANT BECAME INCAPACITATED AND COULD NOT REMEMBER TRANSACTION MUST FAIL DUE TO INABILITY TO FULLY ESTABLISH KNOWLEDGE AND INTENT TO DEFRAUD
Plaintiff Comerica issued a line of credit and promissory note for $7.5 million for defendant’s computer business. When the business got shaky the note was called in and defendant declared bankruptcy.  His representations thereafter to Comerica regarding his accounts receivable varied dramatically from what he reported to the bankruptcy court so Comerica sued him for common law fraud.  During pendency of the lawsuit the defendant was in an automobile accident which rendered him mentally incapacitated and unable to remember the facts surrounding the fraud claim.
The trial court granted plaintiff summary judgment on the fraud claim but the Court of Appeals reversed.  First the court noted that the burden for a plaintiff to get summary judgment on the basis the defense has not rallied adequate evidence to defeat the motion is higher than the burden for a defendant to get summary judgment on the same basis since from the “get-go” the plaintiff has the burden of proof to establish its claim.  Even where the evidence submitted in support of the motion strongly favors the movant, the court must view the evidence most favorably to the nonmovant and where a jury could reasonably infer in the defendant’s favor on any one element of the claim summary judgment must be denied.  This is true even when the trial court believes the plaintiff will or should win before a jury.
Here there are nine elements that must be proven by clear and convincing evidence to prevail on a fraud claim: (1) a representation; (2)   its falsity; (3) its materiality; (4) the speaker’s knowledge of its falsity or ignorance of its truth; (5) the speaker’s intent that it be acted upon by the recipient in the manner reasonably contemplated; (6) the hearer’s ignorance of the falsity;  (7) the hearer’s reliance on the truth; (8) the hearer’s right to rely on it; (9)the hearer’s consequent and proximate injury.
Here the plaintiff met its burden on all elements except falsity, defendant’s knowledge of falsity and proximate injury.  Granted the evidence was adequate on all these points to meet the burden of proof at trial but not to be awarded summary judgment before trial.  A jury could reasonably infer these elements were not proven by clear and convincing evidence.

N.
Supercedes Bond


1.    When Amount of Supersedeas Bond May Be Less than Judgment 

      Salt River Sand & Rock Co. v. Dunevant, 222 Ariz. 102, 213 P.3d 251 (App., Div. I, 

June 30, 2009) (J. Norris) COURT MAY ALLOW FOR ALTERNATIVE 
SECURITY OTHER THAN A CASH BOND ON A MONEY JUDGMENT AS 
WELL AS SECURITY LESS THAN AMOUNT OF JUDGMENT. 

Gravel Resources sued Salt River Sand & Rock over royalties on a mining lease which resulted in a $18.4 million judgment in Gravel Resources favor.  Salt River claimed it was unable to post a cash bond in the amount of the judgment and sought a reduction of the amount of the security required and the right to secure its right to appeal with assets in addition rather than a cash bond. The trial court ruled it did not have the authority to grant this relief and the Court of Appeals disagreed. 

Where the Arizona Rule of Civil Appellate Procedure 7 (a)(2) allows the superior 


court to condition the stay of execution on a judgment pending appeal in a “different amount” than the judgment and to order security or conditions other than or in addition to a bond.

Here where Salt River demonstrated it did not have the financial ability to post a bond in the amount of the judgment and a failure of the court to grant a stay on some alternative basis would allow Gravel Resources to begin execution of the judgment and put Salt River out of business and that its assets consisted primarily of inventory and equipment not readily subject to liquidation, the trial court has the power to lessen the amount of the bond and allow for different security. 
The purpose of a supersedeas bond is to preserve the status quo pending appeal.  “A judgment creditor’s right to secure his money judgment during the appeal process is no less important than the judgment debtor’s right to be free from execution while exercising his appellate rights.  Thus in determining alternate security, a court must balance the judgment creditor’s right to secure the money judgment against the judgment debtor’s appellate rights.” This requires the trial court to consider the ability of the debtor to secure the judgment without suffering undue harm.  “At the same time the creditor is entitled to adequate assurances that during the appeal the judgment debtor will conduct its business in the ordinary course and will not jeopardize the alternate security. “

2.   Tardy Filing of Cost Bond
Riendeau v. Wal-Mart Stores, Inc., 223 Ariz. Adv. Rep.540, 1 CA-CV 090202 (App., Div. I,  February 25, 2010) (J. Kessler) FAILURE TO FILE COST BOND BEFORE APPEALING FROM MANDATORY ARBITRATION DOES NOT 


RENDER APPEAL DEFECTIVE. 
Plaintiff wife sustained a slip and fall injury in defendant store.  Wife was awarded $3,000 in mandatory arbitration but plaintiff husband received nothing on his loss of consortium claim.  Husband and wife appealed but failed to timely post a cost bond.  Trial court denied defendant’s motion to strike the appeal for the tardy filing.  Trial court later issued judgment against the plaintiffs and the plaintiffs then appealed claiming their appeal to superior court should have been dismissed for failing to timely file the cost bond.
The Court of Appeals held the late filing of a cost bond in support of an appeal from mandatory arbitration does not destroy jurisdiction in the Superior Court to hear the appeal because the Superior Court has discretion to extend the time for filing of the bond.  ARS sec. 12-133 (H) and Rule 6 (b) Ariz. Rules of Civil Appellate Procedure.  In so holding the court expressly overruled Varga v. Heburn, 116 Ariz. 539, 570 P.2d 226 (App. 1977).


O.   Time Limits

1.   Court’s Power to Place Time Limits During Trial


      Gamboa v. Metzler, 575 Ariz. Adv. Rep. 21 (App., Div. I, February 2, 2010) (J. 


Portley) COURT HAS DISCRETION TO PLACE REASONABLE TIME LIMITS UPON CROSSEXAMINATION UNDER RULE 611 (a) OF EVIDENCE AND RULE 16 (h) ARIZONA RULES OF CIVIL PROCEDURE. 
Plaintiff sued defendant for injuries arising out a car accident.  Plaintiff’s attorney failed to present enough witnesses on second day of trial to fill the day. The parties then agreed to a schedule for the witnesses for the remaining two days of trial.  Plaintiff’s attorney however neglected to inform a witness of the new schedule so was unable to comply the next day.  Further accommodation was made by the court but the accommodation resulted in the defendants scheduled witness not being called until late in the day.  The court allowed plaintiff to cross examine the witness for roughly 45 minutes going 30 minutes past the usual time of 4:30 p.m. for ending testimony.  The court would not however allow plaintiff to go past 5:04 p.m. with his cross-examination.  The jury awarded $111,000 and apportioned 60% fault on the plaintiff for failure to wear his seatbelt.
Plaintiff claimed error in limiting his cross examination of defendant’s witness.  The Court of Appeals acknowledged that Rule 611 (a) of the Rules of Evidence allows the court “reasonable control over the mode and order of interrogating witnesses” and Rule 16 (h) permits the court to set “reasonable time limits on trial proceedings.”  
Here where plaintiff failed to ask the court to bring the witness back the next day for further cross examination, failed to make an offer of proof or show how the limitation on cross prejudiced the plaintiff and where the time limit was a direct result of plaintiff’s counsel’s failure to produce witnesses on schedule, the limitation on cross was appropriate.


2.   Service of Process in Mexico Must be Through the Ministry of Foreign Affairs 

      Civil Procedure—Alternative Service of Process in Mexico

Cardona v. Kreamer, 587 Ariz. Adv. Rep. 10 (July 30, 2010) (J. Bales)

SERVICE OF PROCESS IN MEXICO UNDER HAGUE SERVICE CONVENTION REQUIRES SERVICE THROUGH MEXICO’S MINISTRY OF FOREIGN AFFAIRS AND ATTEMPTED SERVICE BY POSTAL CHANNELS AND E-MAIL IS INEFFECTIVE. 

The Lac Vieux Desert Band of Lake Superior Chippewa Indians [the Tribe] sued two Mexican citizens and four Mexican corporations in Maricopa County Superior court.  The Tribe moved ex parte to serve the complaint alternatively via regular mail, e-mail and fed ex.  The court granted the request noting that all three methods combined ought to be sufficient to give defendants actual notice. The defendants then entered limited appearances and moved to dismiss for insufficiency of service of process under Rule 4.2 of the Arizona Rules of Civil Procedure and the Hague Service Convention.  The trial court denied the motion and the Court of Appeals declined to accept special jurisdiction.  Because the Arizona Supreme Court found the issue to be of statewide importance it accepted jurisdiction and reversed the trial court.

The Supreme Court held that although the Hague Convention allows for alternative service via mail the Convention also allows countries adhering to the Convention to object to alternative means of service.  Mexico having so objected, renders alternative service in Mexico ineffective and the Arizona courts have no power to order such service appropriate. The only means of proper service in Mexico is through the  Ministry of Foreign  Affairs.


3.   Tolling of Statute of Limitations of Supplemental State Law Claim by Federal                                 
      Statutes

Morris v. Giovan, 595 Ariz. Adv. Rep. 13 (App., Div. I, November 12, 2010) (J. Orozco)  On March 7, 2003, plaintiff had knee surgery.  On September 21, 2004, plaintiff filed a medical negligence claim against “John Doe” in order to obtain records via subpoena claiming at that time he was unsure of the proper defendant.  This action was dismissed on March 23, 2005 for lack of service.  

On August 25, 2006 plaintiff filed a Federal Torts Claim against the facility where the surgery occurred and the defendant doctor asking the court to assert supplemental jurisdiction on his state law claims against the defendant doctor.  The defendant hospital was later dismissed from the case and plaintiff was ordered to amend the complaint to name specific federal employees whom he claimed were negligent in causing him injury.  When he failed to do this his complaint was dismissed by the federal court on October 12, 2007 for want of subject matter jurisdiction.

On March 1, 2007 plaintiff filed a state court action against the defendant doctor which was dismissed by summary judgment on December 27, 2010 for failure to file suit within the applicable two year statute of limitations.  Plaintiff did not appeal this dismissal but instead on April 2, 2008 sought relief from the judgment pursuant to rule 60 (c)(6) of the Arizona Rules of Civil Procedure, specifically claiming the statute of limitations was tolled by his filing of the federal action pursuant to 28 U.S.C. sec. 1367(d).  The trial court denied this motion and the Arizona Court of Appeals affirmed.
The Arizona Court of Appeals first noted that the U.S. Supreme Court had held in Raygor v. Regents of Univ. of Minn., 534 U.S. 533 (2002) that where the federal court dismisses a lawsuit on constitutional grounds the state court action would not be tolled. From this the Arizona Court of Appeals reasoned that an action alleging state law claims dismissed for lack of subject matter jurisdiction would not be tolled either; if the federal court never had subject matter jurisdiction, its right to assert jurisdiction over supplementary state law claims would never be triggered and the tolling statute would therefore never come into play.


4.   Alternative Service


Blair v. Burgener, 598 Ariz. Adv. Rep. 26 (App. Div. II, December 29, 2010) (J. Vasquez) ALTERNATIVE SERVICE OF PROCESS UPON PERSON AT FRONT DESK OF DEFENDANT'S OFFICE AND BY MAIL WHERE PROCESS SERVER MADE 5 ATTEMPTS TO SERVE DEFENDANT AT HOME AND 7 ATTEMPTS TO SERVE DEFENDANT AT OFFICE BUT WAS ALWAYS TOLD DEFENDANT WAS NOT IN.


In this breach of contract, fraud and civil conspiracy action the plaintiff attempted to serve the defendant by process server.  The process server made numerous attempts to serve the defendant at his home and at his office.  Five times the process server attempted to serve the defendant at home no one ever answered the door. Seven times he attempted service at the office he was always told the defendant was not there. Plaintiff was then given leave by the court to serve the defendant by alternative means--serve the person "in charge" at the office and by mail with the court order.  The process was then served upon a woman working at the front desk of the office who refused to give her last name or proof of identity and by mail to the business address. The defendant did not enter an appearance and the plaintiff obtained a $252,000 default judgment.  Thereafter the defendant moved to set aside the default which was denied.

On appeal, the court first noted that the defendant failed to provide the court with the record of the argument on the motion to set aside and therefore concluded that record along with its own understanding of that the process server had made 12 attempts to serve process in person, met the standard under Rule 4.1(m) of the Arizona Rules of Civil Procedure which allows the court to order alternative service when normal service is "impractical, extremely difficult or inconvenient" and therefore valid.



5.   Statute of Limitations


Short v. Dewald, 598 Ariz. Adv. Rep. 19 (App. Div. I, December 28, 2010) (J. Hall)
MED MAL ACTION FILED OUTSIDE THE STATUTE OF LIMITATIONS PURSUANT TO RELIEF GRANTED UNDER SAVINGS STATUTE IN PRIOR ACTION WHERE DEFENDANT DID NOT APPEAL THE GRANTING OF RELIEF TO REFILE WAS NOT TIME BARRED, REFILING RESTARTED THE TIME FOR SERVICE OF PROCESS 

Plaintiff filed a medical malpractice action against over 40 defendants claiming defendants breached the standard of care when they perforated her uterus and rectum while performing a laparoscopic tubal coagulation.  This caused an infection requiring numerous follow up surgeries and permanent injury.  Plaintiff had trouble getting all the defendants served and determining which defendants to keep in the case and which to dismiss because she didn't have all the medical records.  Many attempts to extend the time to serve were filed and granted until finally the trial court ruled it would dismiss plaintiff's complaint but simultaneously grant plaintiff leave to refile the suit under ARS sec. 12-504(A) Arizona's Savings statute.  Plaintiff eventually refiled naming only three defendants. Defendants moved the new trial judge to overturn the prior judge’s ruling based upon the statute of limitations and abatement which was granted.

The Arizona Court of Appeals reversed holding that the defendants failure to appeal the first trial court's order granting relief under the Savings statute rendered that order final and the issues regarding such relief could not be relitigated in a subsequent action.  The new action allowed plaintiff's deadlines for service of process to be reset.  To allow the defendants to assert procedural defenses such as the statute of limitations, insufficiency of service of process and abatement would defeat the entire purpose of the Savings statute as well as the first trial court's final order and therefore these defenses were not allowed.

6.   Probate Court Order Cannot Be Collaterally Attacked in Tort Action
Duncan v. Progressive Preferred Ins. Co., 610 Ariz. Adv. Rep. 22, 1 CA-CV 10-0265 (App. Div. I, June 9, 2011) (J. Gemmill)  WHERE PROBATE REGISTRAR APPOINTS INDVIDUAL AS SPECIAL ADMINISTRATOR OF DECEASED TORT DEFENDANT’S ESTATE FOR SOLE PURPOSE OF ACCEPTING SERVICE OF PROCESS, INSURER MAY NOT COLLATERALLY ATTACK THAT APPOINTMENT IN THE UNDERLYING TORT ACTION

Plaintiff was injured in and automobile accident.  The defendant driver died before the plaintiff could serve him with the lawsuit.  The plaintiff therefore obtained the appointment in the probate court of an attorney as special administrator of the defendant’s estate for the sole purpose of accepting service of the tort lawsuit. The plaintiff then served the special administrator who then delivered the complaint and summons to the defendant’s insurer.  The insurer did not answer the complaint and the plaintiff sought to enter a default. The insurer then was granted permission to intervene in the tort lawsuit and moved to dismiss the suit for insufficiency of service of process under Arizona Rule of Civil Procedure 12 (b).  The insurer argued that the probate court did not have the authority to appoint a special administrator for the sole purpose of accepting service and that such an act was actually to the detriment of the estate.  The trial court agreed and dismissed the case.  The Arizona Court of Appeals reversed and remanded.

The Arizona Court of Appeals held that it was unnecessary to address the several reasons raised by the insurer as to why the probate court was not permitted to appoint a special administrator solely to accept service because all these arguments could and should have been raised in the probate action itself.  Instead, the court found that the insurer was attempting here to collaterally attack that decision in another court in another action which is strictly prohibited.  In fact, the insurer had initially attempted to attack the ruling in the probate court but dropped that strategy deciding to instead raise the issue in the tort action. Bad strategy;  You snooze you lose.  

7.  “Prompt” Notice That Case Is Going On Inactive Calendar Requires 

       
        
     “Contemporaneous” Notice—Rule 38.1(e)

American Asphalt & Grading Co v. CMX, LLC, __Ariz. Adv. Rep. __ , No. CV-10-0324-PR (July 1, 2011) (J. Brutinel) RULE 38.1(e) REQUIRES CONTEMPORANEOUS IF NOT NEARLY CONTEMPORANEOUS NOTICE TO PARTIES THAT A CASE IS TO BE ASSIGNED TO THE INACTIVE CALENDAR AND AN ORDER STATING THIS WILL OCCUR IN 150 DAYS DOES NOT COMPLY WITH THE RULE

Plaintiff American Asphalt sued the defendant for professional negligence and breach of implied warranty.  On October 1, 2008 the trial court administrator issued a “Maricopa County 150-Day Order” that if the plaintiff didn’t file a Motion to Set and Certificate of Readiness under Rule 38.1(e) of the Arizona Rules of Civil Procedure, the case would be put on the inactive calendar on January 20, 2009 and dismissed without further notice on March 23, 2009.  No Motion to Set was filed and the case was dismissed on April 29, 2009.  American then moved under rule 60 (c)(1)&(6) to set aside the dismissal contending its failure was excusable because it had substituted new counsel around the time of the deadline. The trial court denied the Motion.  The  Arizona Supreme Court vacated and remanded the case.

First the court noted that rule 38 provides that if a Motion to Set and Certificate of Readiness is not filed within nine months after commencement of the action it shall be placed on the inactive calendar and if it remains there for two months shall be dismissed without prejudice for lack of prosecution.  Particularly, rule 38 (e) provides that the court shall “promptly” notify counsel that the case is being placed on the inactive calendar and that no further notice of the impending dismissal is required.  The court held that “promptly” means “contemporaneous or nearly contemporaneous” with the case being actually placed on the inactive calendar. Consequently, the 150-Day Order does not comply with rule 38 (e) as it does not notify the parties “when” the case is placed on the inactive calendar but rather the court’s “intention to do so in the future.”  The court expressly noted that the Maricopa County rule was appropriate as long as notice “contemporaneous” with the actual placing of the case on the inactive calendar is also provided.

However, having so held the court also ruled that the plaintiff here was not automatically entitled to a reversal.  Instead, the court ruled that the trial court should reconsider the motion to set aside the order of dismissal and that in so doing the absence of contemporaneous notice should be only one of the several factors under Rule 60 (c) for the court to examine. In this regard, at least under rule 60 (c) the court noted the fact that American did receive some notice was worthy of consideration as well.


P.
Workers’ Compensation


1.   Service of Notice of Claim Naming Nonjural Entity but Served on Jural Entity 

Simon v. Maricopa Medical Center,  585 Ariz. Adv. Rep 28 (App. Div. I, July 1, 2010) (J. Kessler) WHERE PLAINTIFF NAMES A NONJURAL ENTITY IN NOTICE OF CLAIM AND COMPLAINT BUT SERVES THE APPROPRIATE JURAL ENTITY WITH THESE DOCUMENTS REMEDY IS TO ALLOW AN AMENDMENT TO COMPLAINT AND NOT DISMISSAL. 
Plaintiff sued the police and Maricopa Medical Center for alleged tortuously inflicted injuries.  He named the “police department” and Maricopa Medical Center which are nonjural entities.  However he served the notice of claim and complaint upon the proper party with Maricopa County.  The trial court dismissed the complaint for failing to properly name the jural entities.  The Court of Appeals overturned this ruling holding that where the proper jural entity was served with an improperly named defendant the appropriate remedy would be for the court to allow the plaintiff to correct the defect in an amended complaint pursuant to Rule 10 (f) of the Arizona Rules of Civil Procedure.
Finally, where the factual basis for the plaintiff’s complaint was treatment by Maricopa staff and police officers in the parking lot after being discharged plaintiff was not required to file an ARS sec 12-2603 affidavit because no professional services were at issue.
Q.   Wrongful Death 


1.   Additur and Remittitur

In re Estate of Hanscome, 606 Ariz. Adv. Rep. 21 (App. Div. I, April 14, 2011) (J. Weisberg ) COURT CANNOT GRANT ADDITUR TO PLAINTIFF AWARDED NO DAMAGES BY JURY AND CANNOT ISSUE  REMITTITUR UNLESS IT FINDS VERDICT “OUTSIDE RANGE OF CREDIBLE EVIDENCE”

Plaintiffs’ sued defendant nursing home for wrongful death and elder abuse for the suffering and eventual death of their husband and father. Plaintiff wife received $0 damages from the jury while plaintiff son received $1.8 million.  Defendant filed a motion for new trial principally arguing that the trial court erred in giving the jury a punitive damage instruction which while rejected by the jury “enflamed” them and resulted in an aggravated compensatory award to the son.  After oral argument the trial court  offered the wife a $200,000 additur and the son a $500,000 remittitur.  Both were rejected so the trial court ordered a new trial on damages and this appeal followed. 

The Arizona Court of Appeals reversed and remanded for reconsideration the order of remittitur (an interesting result considering the court emphasized so strongly the importance of the trial judge making this decision based upon having seen and heard the evidence first hand where here the trial judge has since retired).  The court of appeals found that in order to issue a remittitur the  trial court must conclude that the verdict was “not within the range of credible evidence.” Here the trial court’s frequent reference to “fairness” and “good conscience” suggested the trial court may have inappropriately concluded that it had discretion to “review the jury’s verdict in light of the court’s sense of what was fair and reasonable.”

On the issue of additur the court reversed finding that Rule 59 (i) of the Arizona Rules of Civil Procedure specifically requires that the jury find a plaintiff entitled to some damages before an additur is allowed; Where the jury finds the plaintiff was not been damaged at all there can be no additur. Further, although Rule 59 (g) allows the court to grant a motion for new trial on a basis not raised by either party, it may do so only in favor of a party who has requested a new trial.  Thus the court’s order for a new trial for the wife was reversed since she never requested a new trial and the additur arose out of consideration of the defendant’s motion for new trial. 

IV. EVIDENCE

A.
Clergy/Penitent Privilege



1.   Confession to Priest

State v. Archibeque, 571 Ariz. Adv. Rep. 4 (App., Div. I, December 15, 2009) J. Gemmill)  CLERGY/PENITENT PRIVILEGE PROTECTS CONFESSION TO PRIEST—NO WAIVER BASED UPON WIFE’S PRESENCE AT CONFESSION NOR BASED UPON PRIOR DISCLOSURE TO WIFE.
Husband and wife are members of the Mormon church.  Husband tells wife he sexually touched his stepdaughter. She tells the Bishop. They both meet with the Bishop where husband confesses.  Husband is subsequently indicted for sexual conduct with a minor.
The trial court granted defendants motion to suppress based upon the clergy/penitent privilege contained in ARS 13-4062(3) rejecting the state’s argument that the early statement to the wife and the fact the wife was present for the confession with the Bishop did not constitute a waiver of the privilege.
First the Court of Appeals recognized for the privilege to apply the person to whom the communication is made must be a true “clergyman” in a church, acting in his or her professional capacity where the confession in “the course of a discipline enjoined by the church.” All three of these requirements were found met.
The court then turned to the waiver argument and held that where the defendant believes the confession will be held in confidence and the belief is reasonable, waiver does not apply.  Here, where it was customary in the church and with this husband and wife to seek private counseling from the Bishop on marital matters behind closed doors and where this confession was part of the private counseling designed to help both the wife and husband and their marriage, waiver does not apply.  Finally, the fact the husband confessed to the wife before the conference with the Bishop does not change the protected nature of the communication.  The wife is not a third party whose presence or knowledge destroys the privilege under these circumstances.

B.
Doctor/Patient Privilege 

1.  Doctor/Patient Privilege No Bar to Identity of Patient Witnessing Fall

Carondelet Health Network v. Miller, 221 Ariz. 614, 212 P.3d 952 (App., Div. II, June 12, 2009) (J. Vasquez)DOCTOR PATIENT PRIVILEGE DOES NOT BAR DISCOVERY OF PATIENT’S IDENTITY WHO WITNESSES FALLS OF PLAINTIFF’S DECEDENT IN HOSPITAL AND ALLEGEDLY NOTIFIED NURSE.  
Dudley Atteberry died after a fall in the defendant hospital.  Dudley’s surviving widow brought a wrongful death medical malpractice suit.  During the litigation she sought discovery of the name, address and phone number of a hospital patient who, while sharing a room with her husband at the hospital witnessed two falls and told her he had reported these falls to the nurse.  The hospital records did not mention these falls or reports to the nurse.  The widow failed to get the other patient’s name.  The hospital objected asserting the doctor/patient privilege.  The trial court rejected this argument and the hospital brought this special action.
In upholding the trial court’s ruling the Court of Appeals discussed the purpose of the physician/patient privilege contained in ARS sec. 12-2235 and 12-2292:  “to foster a patient’s full and frank disclosure of medical history and symptoms to his or her physician in order to facilitate the best possible medical treatment.  .  .  people should feel free to seek treatment undeterred by fear that a private physical condition will become a matter of public discussion.” 
In contrast to other exclusionary rules based upon the unreliability, confusing nature, and/or time consuming propensity of the evidence at issue, privileges tend to exclude evidence that is reliable, valuable and relevant.  Hence their application is narrow.  Hence, whereas here, the disclosure of the patient’s identity reveals nothing of any communication concerning the patient’s ailments, disclosure of the name does not violate the privilege.  
In response, the defense argued that in fact the patient’s medical condition would be disclosed in discovering his ability to perceive and recall events.  However, the court ruled that this is no different than any other eye witness to events that later become the subject of litigation and therefore not grounds for application of the privilege.  


2.   Marital Communication Privilege

State v. Carver, 611 Ariz. Adv. Rep. 7 (App. Div. I, June 28, 2011) (J.Kessler)

ARIZONA’S NEWLY AMENDED MARITAL COMMUNICATION PRIVILEGE EXEMPTING COMMUNICATIONS FROM THE PRIVILEGE WHEN SPOUSE GIVES VOLUNTARY STATEMENT TO LAW ENFORCEMENT IS PROCEDURAL (NOT SUBSTANTIVE) AND THEREFORE MAY BE APPLIED RETROACTIVELY

Defendant was charged with first degree murder, first degree burglary, aggravated assault and theft based largely upon incriminating statements his wife told police he had made to her.  Just prior to trial the wife refused to testify claiming the marital communication privilege (ARS, sec. 13-4062 (1)).  This statutory privilege was amended by the legislature and became law in July 2009.  The amendment renders statements made voluntarily to law enforcement during an investigation of a crime non-privileged  and allows a spouse wishing to testify the right to do so despite the privilege.  Because the statute was enacted after the alleged crime and after his wife’s statement to police, the defendant claimed it could not be applied retroactively to his case.  The trial court agreed finding the amendment to be substantive and therefore inapplicable to statements made before the statute was amended.  The Arizona Court of Appeals reversed and remanded.

The court of appeals first held that because this was a “testimonial” privilege, to apply it at trial long after the enactment of the amendment was not a retroactive application.  It matters not when the alleged crime occurred or when the spouse made a voluntary statement to the police. Provided the statute is applied subsequent to its enactment it is not  a retroactive application.  Secondly, even if the application of the amendment was retroactive, the amendment is purely a procedural change in evidentiary rules and as such is capable of retroactive application.


3.   Admissibility of Disclosure Statement and Expert Affidavits

Ryan v. San Francisco Peaks Trucking Co., Inc., __Ariz. Adv. Rep.__ 1CA-CV 10-0016 (App. Div. I, August 25, 2011) (J. Brown) PLAINTIFF’S ALLEGATIONS IN DISCLOSURE STATEMENT AND PLAINTIFF’S EXPERT AFFIDAVITS ESTABLISHING MEDICAL NEGLIGENCE OF SETTLING DEFENDANT ADMISSIBLE TO ESTABLISH NONPARTY AT FAULT ALLEGATION BY NONSETTLING DEFENDANT
Plaintiff brought a wrongful death action against San Francisco Peaks Trucking Co., Inc. [SFP] alleging negligence in the operation of a semi-tractor-trailer caused the decedent’s death. Subsequently plaintiff brought a second lawsuit alleging medical malpractice by health care providers caused the death. The two actions were consolidated.  Plaintiff settled with all the healthcare providers. SFP then named the doctors as nonparties at fault and attempted to prove their fault with plaintiff’s medical experts.  The trial court ruled that SFP could not compel plaintiff’s experts to testify on its behalf but that SFP could introduce allegations in plaintiff’s disclosure statement and plaintiff’s expert affidavits to meet its burden of proof on the nonparty at fault issue. The jury found for SFP. The Arizona Court of Appeals affirmed.

The court of appeals found that under Arizona Rule of Evidence 801 (d) (2) an admission by a party is not hearsay and may be offered as affirmative evidence of the truth of the matter.  Factual allegations in a complaint and disclosure statement are evidentiary admissions and therefore admissible. As such, while admissible at trial they were not conclusive of fault and plaintiff was free to submit contrary evidence and argue contrary to the admissions. The jury should then weigh the evidence and determent what significance to give the statements. 

The court noted that this result ensures that parties are held accountable for their pleadings and disclosures and prevents a party from benefiting from inconsistent positions such as where a party claims another is responsible for her damages, settles with that party then claims otherwise. 

In a footnote the court noted that even if not admissions these materials could be introduced as impeachment.  

It is important to note that the plaintiff did not contest the admissibility of the expert affidavits and the court specifically noted that “nothing prevented [plaintiff] from amending her affidavits or disclosing additional information advising SFP that her expert affidavits were based upon limited facts.”  The question regarding the consolidation of these claims and the longstanding rule that a tortfeasor causing injury or death cannot escape liability based upon subsequent medical care were not addressed in the opinion.  This later rule has yet to be squarely addressed by the Arizona appellate courts since the enactment of UCATA.  Its continued viability appears less certain. 

C.
Experts


1.   Admissibility of Expert Testimony

 
Lear v. Fields, 599 Ariz. Adv. Rep. 37 (App. Div. II, January 12, 2011) (J. Espinosa)
ARS SEC.  12-2203 ADOPTING DAUBERT STANDARD FOR ADMISSIBILITY OF EXPERT OPINION VIOLATES ARIZONA SUPREME COURT'S RULE-MAKING AUTHORITY AND CONSTITUTIONAL REQUIREMENT FOR SEPARATION OF POWERS

In this criminal action alleging child abuse the state sought to make its case in part with an expert on child abuse who would talk generally about the tendency of child abuse victims to delay in reporting sexual abuse, when victims of familial abuse often recant their claims and commonly exhibit "script memory".  The defendant moved to preclude the expert because he did not meet the new standards set forth in ARS sec. 12-2203 requiring specific verification of scientific validity.  The trial court held the statute usurped the supreme court's rule-making powers and therefore violated the Arizona Constitution's separation of powers doctrine.  The Arizona Court of Appeals affirmed.

The Arizona Supreme Court enacted rule 702 of Evidence and adopted the Frye standard in applying that rule. As such, in Arizona where one by training, education or experience has knowledge lay people do not that will aid the jury, he or she may testify. In contrast the statute requires the trial court serve a gatekeeper function by conducting a hearing to determine whether the "reasoning or methodology underlying the testimony is scientifically valid." The trial court under the statute is to consider such things as whether the expert's theory or technique has been subjected to peer review and publication, the known or potential rate of error and whether the theory is generally accepted in the scientific community.

Because the Arizona Supreme Court considered adopting these same Daubert standards in Logerquist v. McVey, 196 Ariz. 470, 1 P.3d 113 (2000) and rejected them in favor of its enacted rule 702, the court of appeals here ruled it was obligated to follow Logerquist unless or until the supreme court decides to modify or reject its reasoning. Further, because ARS sec. 12-2203 affects the admissibility of expert testimony in all types of cases regardless of the substantive issues in the case, unlike ARS sec. 12-2604 requiring an affidavit from a medical expert only in medical negligence cases, it is procedural and not substantive.  Thus while the medical negligence statute has been found not to violate the separation of powers clause in the Arizona Constitution because it was a substantive change in the law affecting only medical negligence cases, ARS sec. 12-2203 affecting all legal actions civil or criminal of any type, it does not impact the substantive law in any area but instead the procedural law in all areas.
2. 
Doctor Not Entitled to Expert Fees When Testifying To Treatment  

State v. Whitten, __Ariz. App. __1 CA-SA 11-0127 (App. Div. I, July 21, 2011) (J. Downie) DOCTOR CALLED TO TESTIFY REGARDING INFORMATION RECEVIED DURING TREATMENT OF PATIENT NOT AN “EXPERT” WITNESS ENTITLED TO EXPERT FEES

Defendant’s child was admitted to the Maricopa Medical Center after allegedly falling off a bed.  The infant was treated by several doctors over several days but ultimately died from multiple skull fractures and brain injuries.  The defendant mother was charged with first degree murder and child abuse.  The state called the treating physicians as witnesses in their case.  The doctors demanded they be paid their normal professional hourly rate for their testimony since they were experts in the field of medicine.    The state refused.  The trial court ordered the state to pay six of the doctors as experts at $350.00 an hour.  The state then filed a motion for special action.  The Arizona Court of Appeals accepted jurisdiction and reversed.


The court of appeals distinguished between a doctor asked to opine regarding another physician’s care and treatment on issues of malpractice and causation versus a doctor being asked to testify as to things she observed in the normal course of her treatment of a patient.  In the former, the court found the witness is in fact being asked to provide expert opinions and analysis and are therefore entitled to be compensated as an expert.  However, in the case at bar where the doctors   are called to testify regarding information they obtained during their treatment of a patient, they are considered only a lay witness. The difference between an expert witness and a lay witness is a lay witness testifies about what they did, thought or felt at the time of treatment.  An expert witness forms their opinion after the conclusion of the treatment.

Footnote 2 in the decision is of particular interest to civil attorneys since this holding arises out of a criminal case.  " Fn. 2  Most of the cited decisions arise in the context of disclosures under Federal Rule of Civil Procedure 26(b)(4) or similar state rules of civil procedure. Although criminal cases are different in many relevant respects, these cases are nonetheless instructive. Nothing in this opinion, though, should be read as affecting disclosure obligations or witness compensation issues in civil cases."

D.
Hearsay Evidence

1. 
No third party spoliation of evidence claim allowed

Lips v. Scottsdale Healthcare Corp., 563 Ariz. Adv. Rep. 10 (App.  Div. I, August 25, 2009) (J. Thompson)ARIZONA DOES NOT RECOGNIZE A CLAIM FOR SPOILATION OF EVIDENCE BY A FIRST OR THIRD PARTY TO THE LITIGATION
Plaintiff had a hip prosthesis implanted which subsequently failed. Upon removal of the broken prosthesis, the surgeon at the defendant hospital found the device in fragmented pieces.  Despite plaintiff’s request that the failed prosthesis and its pieces be preserved the hospital either lost or destroyed the evidence.
Plaintiff then sued the manufacturer alleging products liability theories and the hospital alleging third party spoliation of evidence. The defendant moved to dismiss pursuant to Rule 12 (b)(6) of the Rules of Civil Procedure—failure to state a claim upon which relief could be granted. The trial court granted the motion and entered judgment under rule 54 (b) allowing for an immediate appeal.
On appeal the Court of Appeals acknowledged that in La Raia v. Superior Court, 150 Ariz. 118, 722 P.2d 286 (1986) the Arizona Supreme Court held there was no first party claim (claim against the allegedly negligent defendant who caused injury to plaintiff) for spoliation of evidence.  This is a case of first impression where the plaintiff seeks to hold a third party to the litigation liable for spoliation.  In the first party scenario denying the plaintiff a right to recover for spoliation does not leave the plaintiff without remedy-- the plaintiff may still recover for the underlying tort against the spoilating party.  In the third party situation there is no remedy other than spoliation as to the third party.
Nonetheless, the Court of Appeals refused to recognize a right to a claim of spoliation against the third party hospital. The court found a general public policy against expanding tort liability to include litigation related misconduct.  The court felt a jury would likely be confused and render inconsistent results if faced with both this theory and the underlying tort theory.  Finally the court stated it was speculative and unquantifiable as to what extent the plaintiff’s claim against the first party was damaged by the spoliation.  

2.   Text Message – Hearsay


State v. Damper, 223 Ariz. Adv. Rep. 572, No. 1 CA-CR 09-0013 (App., Div. I, March 16, 2010) (J. Johnsen) TEXT MESSAGE MADE DURING THE EVENT AT ISSUE OR SHORTLY THEREAFTER IS A PRESENT SENSE IMPRESSION AND NOT EXCLUDED BY THE HEARSAY RULE


Defendant argued with his girlfriend which led to him shooting her in the head and killing her.  He claimed it was accidental.  Preceding the shooting the decedent text messaged a friend, “Can you come over?  Me and Marcus are fighting and I have no gas.”  The trial court admitted this evidence over defendant’s objection.
First defendant argued the Confrontation Clause was violated by the admission.  The Court of Appeals disagreed finding as nothing in the statement showed the decedent intended or believed the statement might later be used in prosecution of defendant.
Defendant then argued the text message was hearsay.  The Court of Appeals disagreed finding the text message to be a present sense impression exception to the hearsay rule—Describes or explains an event or condition and is made while the declarant was perceiving the event or condition, or immediately thereafter.”  Here the text said “Me and Marcus are fighting” showing it was made during or shortly after the fight.  


E.
Jury Instructions

1.  Use of Seat Belt, Proof of Design Defect and Consumer Expectations vs Risk Benefit Instruction
Brethauer v. General Motors Corp., 221 Ariz. 152, 211 P.3d 1176 (App., March 31, 2009)(Justice Timmer) STATEMENT IN OPENING AND IN CROSS OF PLAINTIFF THAT HE WAS NOT BELTED AT TIME OF ACCIDENT PERMISSIBLE AND FAILURE TO GIVE CONSUMER EXPECTATION PRODUCT LIABILITY INSTRUCTION HARMLESS ERROR WHERE JURY FOUND PLAINTIFF DID NOT WEAR SEATBELT

Plaintiff lost control of his 1998 GMC pickup truck on I-10 on a wet roadway and was ejected from his vehicle resulting in paraplegia.  He sued GMC alleging he was seat belted at the time of the accident but due to a defect in the seat belt it unlatched during the accident and due to contributing defects in the door and window of the truck he was ejected.

Pretrial GMC moved in limine to preclude any lay witnesses from opining that plaintiff’s seatbelt was defective.  The trial judge denied the motion but expressed the opinion that it “could not imagine that a scene witness or medical witness should be mentioning the word ‘seatbelt.’” In opening the defense stated an EMT would in fact testify the plaintiff was not belted.  T

The Court of Appeals held that this statement in opening was not reversible error. The court’s statement was simply a forewarning that it likely would not allow testimony about the seatbelt but was not dispositive on the issue and the fact the court later ruled the EMT report and the EMT testimony on seat belt usage was inadmissible did not change the fact that defense counsel violated no specific ruling by the court in opening so as to create reversible error.

Further the court found it appropriate for the defense to ask the plaintiff on cross-examination whether in fact he had told the EMT he was not wearing his seat belt. Even though the EMT would not be allowed to testify to this, defense counsel based upon the EMT’s deposition had a good faith basis for asking the question and it was permissible.

Next plaintiff complained that the trial court improperly precluded the plaintiff from introducing evidence that an earlier model GMC pickup had been recalled because the seatbelt tended to inadvertently unlatch in frontal impact.  Admittedly the fabric in the belt in the earlier trucks subject to recall was different and the instant accident did not involve a frontal impact.  The latch however was identical. The Court of Appeals held that absent a showing that the recall related to belts of the material used in plaintiff’s truck and that other than front end impacts caused the belt to inadvertently unlatch, the recall was too dissimilar to the instant case and would only confuse the jury and was therefore properly excluded under Rule 403 Rules of Evidence.

Plaintiff then argued that the trial court improperly excluded a collage of 10 tests by GMC of the belt system that demonstrated how the belt would inadvertently unlatch in a variety of circumstances.  The Court of Appeals again disagreed finding that these 10 tests each showed a significantly different failure mode than what plaintiff alleged occurred in his accident and therefore were irrelevant and likely to confuse the jury. The fact the plaintiff’s expert relied upon the collage did not in and of itself render them admissible.

Finally, the plaintiff argued that trial court erred in giving a “risk/benefit” jury instruction on products liability instead of the “consumer expectation” instruction.  Under the consumer expectation theory the jury is told that the product is defective if it fails to perform as safely as an ordinary consumer would expect. This instruction is not to be given where the ordinary consumer would not know how the product should safely perform. In that instance the risk/benefit instruction which asks the jury to weigh the benefits and risks of the design in question and find the product defective only where the risks outweigh the benefits of the design.

Here the court ruled the consumer expectation instruction and not the risk/benefit instruction should have been given.   Although an ordinary consumer might not understand how a seatbelt design works to assure proper performance of the belt, ordinary consumers do have an expectation that a seat belt will keep them restrained and in the vehicle in an accident.

However, the court found that under the facts of this case the failure to give the proper consumer expectations instruction was not error because the jury in its mind had to find the plaintiff was wearing his seat belt at the time to find for the defense regardless of which product liability theory they were instructed on and therefore it was harmless error to give the wrong instruction.


F.
Medical Malpractice

1.   Expert Testimony

Pipher v. Loo, 212 P.3d 91 (App. Div. I, March 10, 2009)(Justice Irvine) MEDICAL EXPERT MAY RELY UPON RELIABLE AND TRUSTWORTHY HEARSAY WHERE OPINION ALSO BASED UPON ADMISSIBLE EVIDENCE AND CAUSATION EXPERT DOESN’T VIOLATE “ONE EXPERT PER ISSUE” RULE WHERE TESTIFYING THERE WAS A BREACH OF STANDARD OF CARE WAS NECESSARY PREDICATE TO CAUSATION OPINION

Plaintiff appeals from a defense verdict in his medical malpractice action where it was claimed the defendant was negligent in failing to remove the anesthetic needle when plaintiff experienced an “electric shock” reaction to the injection resulting in injury to his lingual nerve.  

Plaintiff first argued on appeal that the trial court erred in allowing the defendant’s expert to testify regarding the cause of plaintiff’s injury where the opinion was based upon the testifying doctor’s own laboratory research, clinical experience, interviews with other dentists and patients. 

 The plaintiff claimed the opinion was inadmissible because it was based upon hearsay.  In overruling this objection the court of appeals found that although rule 802 of the Rules of Evidence renders hearsay testimony generally inadmissible. However, Rule 703 allows an expert to testify concerning such evidence for the limited purpose of disclosing the basis for his or her opinions.

Here, where the expert also relied upon laboratory testing and clinical experience which was not hearsay and there was no evidence his interviews were untrustworthy or unreliable, the testimony was properly admitted.

Plaintiff’s second argument however was sustained by the Court of Appeals and a new trial was ordered.  Plaintiff argued that the trial court erred in excluding his causation expert from testifying that it was a breach of the standard of care by the defendant which caused plaintiff’s lingual nerve injury on the basis that the plaintiff had already offered testimony from a standard of care expert and this testimony was in violation of the “one expert per issue” rule (Ariz. R. Civ. P. 26(b)(4)(D).  To the contrary, the Court of Appeals held that the testimony by the causation expert that there was a breach of the standard of care was a necessary foundation and predicate to his causation opinion and therefore admissible, particularly where this testimony was the only testimony plaintiff had to establish causation.



G.
5th Amendment Protection



1.  
Asserting 5th Amendment in Civil Proceeding/Slayer Statute Bar to Recovery of 
Life Insurance.  

Castro v. Ballesteros-Suarez, 222 Ariz. 48, 213 P.3d 197 (App. Div. I, June 18, 2009) ASSERTION OF 5TH AMENDMENT IN CIVIL ACTION CREATES INFERENCE OF GUILT AND ARIZONA’S SLAYER STATUTE BARS SPOUSE RECOVERING LIFE INSURANCE BENEFITS WHERE IT IS FOUND SPOUSE KILLED DECEDENT. 

Adolfo Suarez was shot to death in his home and it was ruled a homicide.  His widow made a claim against two life insurance policies on Adolfo.  Adolfo’s personal representative opposed this based upon Arizona’s Slayer Statute (ARS sec. 14-2803). The Arizona Court of Appeals held that the “plain language of [the statute] demonstrates that the Arizona Legislature intended to prevent a person who feloniously and intentionally kills another from receiving any property belonging to his victim.”  This would include life insurance benefits.


The court further found that the widow’s assertion of the 5th Amendment privilege against self-incrimination at her deposition created a permissible inference that she did in fact feloniously kill her husband.  This along with the police officer’s testimony, the forged beneficiary designation and the evidence the widow attempted to bribe her husband’s sister to help her collect the insurance all supported the trial court’s determination that the widow was barred from recovering the life insurance benefits under the Slayer Statute. 


H.
Subsequent Remedial Measures


1.   Evidence of Warning Signs


Johnson v. State, CV 08-0077, 222 Ariz. 58, 213 P.3d 207, (App., Div. I, June 18, 2009) (J. Barker) EVIDENCE OF WARNING SIGNS PLACED AFTER ACCIDENT NOT ADMISSIBLE UNDER RULE 407 SUBSEQUENT REMEDIAL MEASURE EVEN WHERE STATE WAS UNAWARE OF PLAINTIFF’S PRIOR ACCIDENT WHEN POSTING THE SIGNS
Plaintiff’s decedent rear-ended a tractor trailer that had just entered U.S. 60 from Peckary Road in front of him travelling the same direction.  After the accident the state put in “Truck Crossing” signs and a message board warning motorists that trucks would be crossing and entering U.S. 60 from Peckary.  These signs were installed by A.D.O.T. without knowledge of plaintiff’s decedent’s accident.  The jury found for the defense. Plaintiff appealed claiming the trial court erred in excluding the signing evidence.  The Court of Appeals affirmed.
The court ruled that the policy reason behind rule 407 of Evidence was to encourage people to take steps to increase public safety.  Whether or not the state knew of plaintiff’s decedent’s accident has no bearing on this policy. In fact, to allow admission of this evidence would work to defeat this policy.  Further the rule does not require the action be remedial to the particular event at issue only that the measures make the event less likely to occur. 
Further, this evidence does not fit within any exception to rule 407.  Moving its admission to refute the comparative negligence and open and obvious defense does not meet any exception. To the contrary, to the extent plaintiff’s decedent’s assigned fault is reduced by such evidence the state’s fault is increased and rule 407 expressly prohibits the admission of evidence of subsequent remedial measures to prove culpable conduct.

2.    Subsequent Remedial Measure Excluded; Defendant’s Knowledge of Prior                   
       Death Irrelevant
Johnson v. State of Arizona, 586
Ariz. Adv. Rep. 20, No. CV-09-0267-PR (July 8, 2010) (J. Pelander) SUBSEQUENT REMEDIAL MEASURE EXCLUDED EVEN WHERE DEFENDANT WAS UNAWARE OF PLAINTIFF’S ACCIDENT AT TIME OF PUTTING UP NEW SIGNS AND EVEN WHERE DEFENDANT DENIED THE INTERSECTION WAS UNSAFE WITHOUT THE SIGNS AND ALLEGED COMPARATIVE FAULT ON PLAINTFF. 
Plaintiff’s decedent drove into the back of a dump truck killing himself on Highway 60 after entering the highway from a side street.  His survivors sued the state claiming that the roadway was unreasonably dangerous due to a failure to warn motorists on the side street the truck crossing traffic.  Plaintiff’s survivors attempted to introduce evidence that subsequent to their decedent’s accident the state installed “truck crossing” signs and a variable message board.  The trial court excluded the evidence as a “subsequent remedial measure under Rule 407 of Evidence. The Court of Appeals and Supreme Court agreed.
First the Supreme Court rejected the plaintiff’s argument that since the state was unaware of decedent’s accident when it put up the signs it was not conduct “remedial” to that accident and therefore admissible.  Justice Pelander noted that first there is nothing “inherent in the word ‘remedial,’ . . . that presupposes knowledge of a prior accident by one undertaking the repairs.” 
Second the public policy behind the Rule is to encourage defendants to improve the safety of its instrumentalities without fear that the improvement will be used against them in court.  “Although defendants who improve safety without knowledge of previous accidents may not be deterred by the risk of liability to a particular claimant, they may nonetheless be deterred by the risk of potential liability to unknown claimants if subsequent measure evidence were routinely admitted when measures are taken without knowledge of previous injuries.” 
Finally, the court found no basis to allow this evidence “for another purpose, such as proving ownership, control, or feasibility of precautionary measures if controverted, or impeachment.”  Here the state did not deny ownership, control or feasibility.  The state did allege contributory negligence and denied the intersection was unsafe without the signs.  This alone however was not enough to allow the evidence for “other purposes.”  Such evidence may be admissible where the defendant goes beyond stating the condition was safe or adequate and makes exaggerated claims like, “it was the safest possible” or the “design was the best or the only one possible” or “the best or safest on the market” or they had done “everything necessary to assure safety.”


I.
Standard of Care



1.    OSHA Standards Admissible as Some Evidence of Standard of Care
Wendland v. Adobeair, Inc., 571 Ariz. Adv. Rep. 21, 1 Ca-CV 07-0815 (App., Div. I, December 8, 2009) (J. Brown)  OSHA DO NOT CREATE DUTY OR DEFINE STANDARD OF CARE BUT VIOLATIONS ADMISSIBLE AS SOME EVIDENCE OF STANDARD OF CARE.  
Defendant maintained warehouses with built in pits to allow the use and maintenance of machinery.  When Defendant discontinued the business in the warehouses it began to remodel but left certain pits protected only by barrels and yellow tape.  Plaintiff fell into a pit and sued.  

Plaintiff’s safety expert among other things claimed the pits should have been barricaded with a fence and referred to OSHA standards as an articulation of this standard of care.
Defendant moved to exclude evidence of OSHA violations on the basis the plaintiff was not an employee of the defendant and therefore not a member of the class of people OSHA was designed to protect.  

The Court of Appeals agreed that OSHA did not create a duty upon this defendant and that OSHA does not create a private right of action for tort victims.  Similarly, here it could not be used to support negligence per se claim as plaintiff was clearly not within the class of people intended to be protected by the standards.  However, the standards were support for the relevant standard of care and would be admitted for that purpose only. 
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